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NEWS 


FREEDOM AND INDIVIDUAL 
RIGHTS - 200 YEARS FROM NOW 


Men of leadership and courage came 
together at Carpenter’s Hall in 
Philadelphia, September 5, 1774. They 
were delegates to the First Continental 
Congress. A call had gone out to all the 
Colonies for delegates after the British 
had closed the port of Boston and 
political tension throughout the Colonies 
was mounting. 

In attendance was a Philadelphia 
lawyer by the name of John Dickinson. 
He drafted a Declaration of Rights and 
Grievances which was adopted by the 
Congress prior to adjournment on 
October 26, 1774. The Congress further 
resolved that another Congress should be 
held in Philadelphia next year “unless the 
redress of grievances, which we have 
desired, be obtained before that time.” 

By the time of the Second Continental 
Congress that convened at the 
Pennsylvania State House in Philadelphia 
on May 10, 1775, redress had not been 
achieved and fighting had already 
broken out at Lexington and Concord 
between minutemen and British 
redcoats. During this Congress, the 
delegate from Virginia, George 
Washington, was named to take charge 
of the newly formed American 
Continental Army. Later in this same 
session, Congress established the Navy as 
well as the Marine Corps. A spirited 
young Philadelphian by the name of 
Samuel Nicholas soon became _ the 
Marines’ first commandant and, quite 
naturally, set up his headquarters at Tun’s 
Tavern along the Philadelphia 
waterfront. 

The demand for independence was 
swelling throughout the Colonies as the 
year 1776 started. Congress was in session 
on June 7, 1776, when the Virginia 
delegate, Richard Henry Lee, offered a 
resolution: “That these united Colonies 
are, and of right ought to be, free and 
independent states.” The resolution was 
discussed for two days. Congress then 
postponed action for three weeks until 
July 2, when it was passed. Thomas 
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Jefferson, a lawyer from Virginia, was 
called upon to draft the Declaration of 
Independence intended to justify to the 
world the passage of the Lee resolution. 
Late in the day of Thursday, July 4, 1776, 
after many amendments, the Declaration 
was adopted. 

Some historians report that the signers 
of the Declaration of Independence, 25 
of the 56 were lawyers, believed, at the 
time they executed this cherished 
document on August 2, 1776, that they 
were in fact signing their own death 
warrants. Many of the signers were men 
of affluence. Many subsequently lost not 
only all their wealth, but their homes 
were ravaged, families harassed and 
some imprisoned. 


They were, nonetheless, men of 
leadership and courage. They were 
concerned, not for themselves, but for 
the people of the Colonies. Concerned 
about the individual rights and freedom 
of each citizen, these leaders shared the 
belief that they alone had the 
responsibility to defend and protect the 
liberty and rights of the colonists whose 
time was devoted to keeping life and 
limb together under difficult living 
conditions in their emerging new nation. 
Lawyers were in the forefront and we of 
the legal profession today can be and 
must be justly proud of this heritage. 

And how symbolic it all is today. The 
conscientious, hard-working Florida 
citizen has neither the time nor the 
expertise to defend his individual rights 
and privileges in the halls of our 
Legislature or the courtrooms of our 
state. This is the mission of each of us, 
privileged to be called “lawyer,” to 
ensure that these rights and privileges are 
not emasculated by legislative act or 
judicial fiat regardless of financial 
remuneration. 

How heartwarming to now reflect 
on those volunteer Florida lawyers 
who gave thousands of hours during this 
past legislative session to fight off, time 
and again, a barrage of attacks against 
individual citizen rights levied by 
powerful forces to curtail these rights and 
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limit the citizen’s access to the 
courthouse. These lawyers lived their 
proud heritage in our legislative halls. 
Those of us who were not privileged to so 
participate this year can look with pride 
on those who did both as legislators and 
lobbyists. 

We lawyers have a sacred 


responsibility to keep the Liberty Bell 


ringing, as it did in Philadelphia at noon 
on Monday, July 8, 1776, today and for 
the next 200 years. Yes, keep it ringing 
and forever proclaiming “liberty 
throughout all the land unto all the 
inhabitants thereof.” 


MARSHALL R. Cassepy 
Executive Director 


200 years 


the same location. 


_ Maybe folks were a 
little skeptical ahout 
taking stock in America 
200 years ago. 

We were young. At war. 
With no experience. 

And who knew if we'd 
ever pay back the money? 
Well, 200 years have 

passed. And the U.S. 
government has always 
paid in full. To the penny. 
Now that’s not a bad 
record. 
In fact, you might say 
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Looking Forward With Hope 


This edition of The Florida Bar 
Journal is being devoted to the 
Bicentennial celebration of the 
independence of this nation. It 
would, therefore, seem appropriate 
to look back with pride on some of 
the accomplishments of The 
Florida Bar since its birth slightly 
more than a quarter of a century 
ago, and to look forward with hope 
to what the future holds. 

Every statement of the long- 
range objectives of The Florida Bar 
serves not only to refresh our 
recollection of them, but as a gauge 
against which to measure much of 
what has gone before. 

These six long-range objectives 
are: 


1. The preservation of representative 
government in the United States through a 
program of public education and 
understanding of the privileges and 
responsibilities of American citizenship. 

2. The promotion and establishment 
within the legal profession of organized 
facilities for the furnishing of legal services 
to all citizens at a cost within their means. 


3. The improvement of the administration 
of justice through the selection of qualified 
judges and adherence to effective standards 
of judicial administration and administrative 
procedures. 


4. The maintenance of high standards of 
legal education and professional conduct to 
the end that only those properly qualified to 
do so undertake to perform legal services. 

5. The preservation of the respect and 
confidence of the public in our Bar, in our 
profession, and in our members, by the 
maintenance at all times and at all costs of 
high ethical standards. 

6. The coordination and correlation of the 
activities of the American Bar Association, 
the state Bar, and local bar associations; the 
improvement of the administration of the 
Bar and the rendition of service to practicing 
lawyers. 


The Florida Bar has accom- 
plished much toward the 
implementation of these objectives. 

Its’ American citizenship 
programs and Law Day U.S.A. 
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programs have become sustaining 
programs for The Florida Bar. 

Not only did its members help to 
write the new Florida Constitution, 
but the Bar’s endorsement of it and 
efforts to inform the public about it 
played a vital role in its adoption. 

In the area of availability of legal 
services, The Florida Bar has led the 
way through such programs as the 
lawyer referral service, its support 
of and participation in legal aid 
programs, and more recently its 
adoption of a designation plan 
which is in the process of being 
implemented. 

Through the years many judicial 
changes have been promoted by 
The Flérida Bar, ranging from the 
establishment of such courts as the 
juvenile court and the intermediate 
appellate court to the new Article V 
of the present Florida Constitution. 
Its work has not only played a vital 
part in achieving an enlightened 
method of judicial selection, but 
also judicial retention. 

Throughout the years not only 
has The Florida Bar been interested 
in and worked for higher standards 
of admission, but the maintenance 
and increase of expertise after 
admission through its continuing 
legal education program, 
considered today as one of the 
finest in the nation. 


The Florida Bar has _ been 
concerned with the protection of 
the public from those not 
authorized to practice law through 
its unauthorized practice of law 
program, but it has also been 
concerned with the protection of 
the public of those within its ranks 
who fail to adhere to the highest 
standards of professional ethics. 
Moreover, not only has The Florida 
Bar fought for and achieved an 
effective grievance program, but 
has established a Clients’ Security 
Fund, funded by the members of 


the Bar, recognizing a responsibility 
to clients going far beyond merely 
disciplining those who would 
transgress. 

Through the years The Florida 
Bar again and again has been 
recognized by the American Bar 
Association, and its most recent 
entry in the award of merit 
competition will result in_ its 
receiving the top award at the ABA 
convention in August. 

Growth, too, has been a hallmark 
of The Florida Bar. From a 
membership slightly in excess of 
5,000 25 years ago, its membership 
today is well in excess of 20,000. 
Over 60 standing committees and 
10 sections exist today compared to 
but 16 standing committees a 
quarter of a century ago. 

From minimal rented quarters 
when it was first established, The 
Florida Bar today not only occupies 
the beautiful Florida Bar Center on 
the Apalachee Parkway in 
Tallahassee, but in October it will 
dedicate an addition totalling in 
excess of 23,000 square feet. 


387 


i 
= 
| 
/ 
: 


PRESIDENT’S PAGE 


Forecasting the Future 


So much for the past. Despite the 
pride which we have in the 
accomplishments of The Florida 
Bar, the past really is prologue. 
What then of the future? What will 
be some of the things which will be 
on the scene by the time we 
celebrate the tricentennial? 

The trial of cases will be almost 
exclusively by videotaping. This 
technique will enhance the capacity 
of judges to try cases and demand 
greater expertise on the lawyer’s 
part. Cameras will be in our 
courtroom. As new courtroom units 
are constructed during the years to 
come, the technological advances 
and capabilities will be 
incorporated into their construction 
and the utilization of cameras will 
be routine. Prior restraint orders by 
judges will be unknown, for the 
Supreme Court of the United States 
will have come down squarely on 
the side of the first amendment. 
The judiciary itself will undergo 
great change. No longer will those 
who enter the judicial ranks do so 
by happenstance. Training for the 
judiciary will be as formal and 
represented by advance study as 
tax law was yesterday, estate 
planning is today, and other fields 
such as international law, ocean 
law, and environmental law will be 
tomorrow. Advancement and 
retention within the ranks of the 
judiciary will be strictly on merit. 

Grievance procedures as we 
know them today will be long gone. 
There will be a complete reorienta- 
tion of the approach to discipline. 
The new approach will be one of 
qualification. The Florida Bar itself 
will be out of the grievance process 
altogether. To replace it,the Florida 
Supreme Court will create a third 
sibling to be known as the Attorney 
Qualifications Commission. This 
commission will be appointed, not 
elected, and will include lay 
persons. Grievance committees will 
be eliminated in favor of trained, 
professional investigators. There 
will be direct filing of formal 
complaints against attorneys by the 
Bar's professional staff. A one-trial 
concept will be in effect. The trial 
panel will consist of three persons. 
And confidentiality no longer will 


exist from the moment a formal 
complaint is filed against an 
attorney. 

The Florida Bar itself will 
undergo considerable change. Its 
membership will be between 
75,000 and 100,000. Perhaps its 
governing board still will be known 
as the Board of Governors, but its 
structure will be completely 
different. While the concept of one 
man, one vote, will not come about 
per se, new recognition will be 
given to the distribution of 
representatives on a population 
basis. Moreover, not only will 
sections be represented on the 
Board (and there will be 25 to 40 
sections) but other groups will have 
representation on the Board. As a 
consequence, the governing board 
of The Florida Bar will number 
somewhere between 100 and 135. 
This in turn will result in its meeting 
infrequently with the day-to-day 
decisions being made by a much 
smaller body numbering 
somewhere between 12 and 20. The 
present Bar Center will have had 
another addition and there will be 
at least two regional headquarters 
located elsewhere in the state. The 
staff will number 300. 

The practice of law will be 
almost totally different. 

Here interstate, indeed 
international, firms will come into 
being. Some will be all-purpose 
firms while others will be highly 
specialized firms. 

Complete reciprocity will exist. 

Not only will specialization be 
with us, but mandatory continuing 
legal education will be in effect and 
periodic relicensing will be 
required. 

General practice as we know it 
today will virtually vanish. 

Initial legal education will be 
reduced to two years and additional 
training, both formal and clinical, 
will be required in order to achieve 
initial entry into the active practice. 

Proscriptions against advertising 
as we know them today will cease. 
But the profession will not extend to 
the hucksterism of the marketplace. 

Technology in the practice of law 
will be in full bloom: allowing 
lawyers to devote more time to the 
decision-making aspect of the 
practice. Indeed, technology will 


enhance not only the lawyer's 
capability but his availability, all to 
the benefit of the public. 


A Change in Approach 


These, then, are some of the 
winds of change which are blowing 
and which, by the time of the 
tricentennial, will have descended 
upon us. 

A cautionary note is in order, 
however. The fact that I see a 
change coming does not mean that I 
personally espouse that particular 
change. But we live in a changing 
world and if the legal profession is 
to have a continuing validity, it 
must change its approach to solving 
the problems of people. 

Some of the changes which I see 
will be forced upon the profession. 
This method of achieving change is 
bad. For it means that instead of the 
profession accepting its responsi- 
bilities, and chasing the changes, it 
is instead chased by the change. 
Most of them, however, will be 
brought about by the profession 
itself because of enlightened, 
progressive, responsible leader- 
ship. One thing is certain! Whether 
the changes are brought about by 
pressures from the outside or from 
leadership within, the Bar will 
control whether the Bar will 
control. 

This is a wonderful time to be 
alive. Despite all the problems 
besetting the legal profession, it is a 
wonderful time to be a lawyer. 
Each of us by a devotion to the 
highest standards of ethics and 
expertise can contribute to 
restoring the legal profession to its 
place of prominence it rightfully 
deserves. By maintaining high 
standards and looking to the future 
with hope, each of us in our own 
way can contribute to reducing the 
disparity which seems always to 
exist between the grandeur of our 
aspiration and the sometimes 
squalor of our achievements. Look 
back with pride on what you have 
accomplished but do not tarry too 
long looking back. Look forward 
with hope for there is much to be 
done, and above all, don’t let the 
future catch you by surprise. 

Have a happy Bicentennial. 


Epwarp J. ATKINS 
President 
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The “tose a local 880 were out of work and out 


of luck. Their plant was being closed down. 

Even though 880 had a year to go on 
its contract, the word came down from the 
union’s labor law firm in New York that there 
was no recourse for the men losing their jobs. 

Seventy of the workers decided to 
gamble that something more could be done, so 
they went to a local law firm. The attorneys 
there didn’t have a lot of experience in labor 
law, but they knew how to handle a case. They 
called The Research Group. 

Armed with our research advocacy, 


the local firm persuaded the reluctant compan MA 


to enter negotiations. The workers’ bet paid 
The resulting settlement gave each union 
member a week’s pay for every year seniority. 
The seventy men who initiated the action came 
away with almost $400,000. The total bill 
from The Research Group? $312. 

We gave the small firm the research 
and advocacy assistance it needed to win a 
major case. 
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The result was not unusual. We’ve 
pou advocacy memoranda and briefs to 
aw firms, general counsel, attorneys general 
and individual practitioners around the world. 
Our work in more than 20,000 cases has in- 
volved all major fields of law andall state and 
federal jurisdictions. We’ve been recognized 
by Time, Business Week, Juris Doctor, and other 
major publications as the leader in the field and 
a major new force in the legal community. 

Time after time our professional organi- 
zation has given attorneys the comprehensive 
legal ammunition they needed to win. 

We'd like to work with you. Because 
we'd like you to find out what the attorneys for 
the boys at 880 found out. 

That we're a good bet. 


The facts in this case are true. The names have been changed to 
conform to the spirit of the ABA Code of Professional Responsibility. 


THE RESEARCH GROUP 
INCORPORATED 


2000 Holiday Drive, Box 7187, Charlottesville, Va. 22906; (804) 977-5690. 
Other research centers in Ann Arbor, Berkeley and Boston. 
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THE FLORIDA BAR’S DESIGNATION 
COORDINATING COMMITTEE HAS APPROVED 
PUBLICATION OF ATTORNEY LISTINGS AND 
DESIGNATED AREAS OF PRACTICE IN THE 
FLORIDA LAWYERS DIARY AND MANUAL 


We respectfully call your attention to the fact that The Florida Bar's Designation 
Coordinating Committee has approved publication of listings of attorneys under their 
designated areas of practice in the Florida Lawyers Diary and Manual. 


The Florida Lawyers Diary and Manual is a reference tool found on thousands of 
Florida lawyers’ desks. A special section, to be printed on yellow paper, for easy 
recognition, is planned for inclusion in the 1977 edition. 


This yellow paper section will include dignified listings of attorneys under the 
particular branch(es) of law that they have designated. 


These listings will be bold, yet dignified and will include only name, address and 
telephone number under the heading of the particular designated area of practice. 


Only those attorneys who are properly designated under The Florida Bar Designation 
Pian will be permitted to participate in this new yellow section. 


These listings will become a most readily available source for Florida lawyers to use 
when they or their clients require the particular services of another lawyer, either 
across town or across the state. 


We are confident that you will want to have your dignified listing appear in this 
section. To insert it, kindly complete the short form below. 


We will send you a proof of your listing, prior to publication, for your approval. The 
cost of the listing in this new section to appear in the 1977 Florida Lawyers Diary and 
Manual is a modest $25 for each listing under each designated branch of the law. 


Yours for service, 
FLORIDA LAWYERS DIARY & MANUAL 


Florida Lawyers Diary & Manual 
P.O. Box 50 
Newark, N.J. 07101 


Please insert the following listing in the special new section to be published in the 
1977 Florida Lawyers Diary and Manual. 


NAME 
ADDRESS 
CITY ZIP 
TELEPHONE AREA TELEPHONE NUMBER 


This Listing Should Appear Under the Following Designated Branch or 
Branches of the Law: 
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LETTERS 


Financing Goods and Chaitels 


The Fall 1975 Edition of the Stetson 
Intramural Law Review contains a case 
note written on the case International 
Harvester Credit Corporation v. 
American National Bank of 
Jacksonville, addressed, in the 
December 1975 Florida Bar J ournal and 
commented on in the May 1976 Bar 
Journal. Title of this note is: “The 
Chancellor v. the U.C.C.” and it is 
available by contacting the Stetson Law 
Review. 

C. DaveELL 
Ft. Lauderdale 


Legalese Loverly 


I enjoyed Mr. Trawick’s article in 
your October issue on legal writing 
style, and also the item on page 439 
titled, “Gift of an Orange.” It reminded 
me of the valentine I sent my wife last 
year. It follows: 


“Dear Loverley, will you be my 
valentine? 

If this offer is not accepted, tender is 
to be returned to offeror by offeree 
within thirty (30) days at his usual place 
of business, by first class registered 
mail, return receipt requested, in 
quintuplicate, specifying reasons for 
non-acceptance supported by 
substantial admissible evidence on the 
part of offeree, provided that offeree, 
at her option, is free to request a public 
hearing, with full rights of cross- 
examination of all witnesses and full 
access to all records, stipulations, and 
findings within thirty (30) days of the 
conclusion of the hearing, with right to 
be represented by counsel, on condition 
that offeror shall receive notice of 
request for such hearing within ten (10) 
calendar days of receipt of this offer by 
the offeree, on a form to be supplied by 
the offeror, submitted in quintuplicate, 
including a notarized affidavit in 
sextuplicate and surety certified by a 
bonding company licensed to do 
business in the states of New York and 
Illinois, Provided that no more than 
sixty (60) percent of said bonding 
company’s gross annual income during 
the last five years shall have come from 
services provided for business 
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corporations in either state engaged in 
gaming operations licensed by either 
state, or in manufacturing, wholesale 
distribution, or retail sales of alcoholic 
beverages produced outside either state 
for distribution or sale in the other state, 
or in another state not covered by 
interstate compact, or exempted from 
federal regulation by rule-making of 
the Interstate Commerce Commission, 
as evidenced by public announcements 
published in daily newspapers of 
general circulation in both states during 
a period continuing from sixty days 
prior to mailing of this tender until 
thirty days after receipt by offeree, 
Provided that this stipulation shall not 
apply to newspapers which shall have 
filed for bankruptcy proceedings on a 
normal business day during the period 
between the publication of the 
quarterly cost-of-living indices of the 
Bureau of Labor Statistics and the 
quarterly unemployment statistics of 
the Council of Economic Advisers as 
published in the Code of Federal 
Regulations and weekly Compilation of 
Administrative Documents.” 


Dr. BERNARD LAMMERS 
St. Lawrence University 
Canton, N. Y. 


Police Legal Advisor Programs 


In the “Challenge To Crime - A 
Comprehensive Police Legal Advisor 
Program,” (Journal, May 1976), Mr. 
Morrison seems completely to have 
overlooked the fact that comprehensive 
police legal advisor programs have 
been ongoing in Florida for many years. 
At present, 15 Florida state, county, and 
municipal law enforcement agencies 
employ in-house police legal advisors. 
Many of these programs have been in 
existence for years and were initially 
funded by Ford Foundation and LEAA 
Grants. 

A most compelling reason for the 
provision of in-house counsel for law 
enforcement agencies is that, 
“Prosecutors simply cannot afford the 
time to attend police staff meetings, 
involve themselves in the planning 
process, and review departmental 
procedures for legal sufficiency prior to 
implementation.” Guidelines For A 


Police Legal Unit, (International 
Association of Chiefs of Police). 

The desirability of in-house counsel 
was also recognized by the American 
Bar Association which, in its Standards 
Relating to The Urban Police Function 
stated: 


7.12 Need for in-house police legal advisor. 


Given the nature of the police function, 
police administrators should be provided 
with in-house police legal advisors who have 
the personal orientation and expertise 
necessary to equip them to play a major role 
in the planning and in the ena and 
continual assessment of operating policies 
and training programs. The police legal 
advisor should be an attorney appointed by 
the police administrator or selected by him 
from an_ existing governmental unit. 
Standards Relating to The Urban Police 
Function, approved by House of Delegates, 
American Bar Association, February 13, 
1973. 


The Florida Association of Police 
Attorneys, Inc. (FAPA), is the 
professional organization of Florida in- 
house police counsel. The value of such 
counsel to Florida’s law enforcement 
agencies has been recognized by our 
courts. In Toomey v. Tolin, et al. 311 So. 
2d 678, The 4th District Court of Appeal 
held that police officers, acting upon 
the advice of in-house counsel, were 
immune for civil liability for false arrest 
and punitive damages. The case is now 
before our Supreme Court. 

Mr. Morrison has failed to state 
whether, give a choice, the law 
enforcement officials in his circuit 
would not prefer in-house counsel to 
the proposed arrangement. 


Howarp LEVINE 
Pompano Beach 


Presently, over 20 full-time attorneys 
are employed as in-house police legal 
advisors serving police agencies within 
the state of Florida. All of these are 
members of the Florida Association of 
Police Attorneys, Inc., which is listed in 
The Florida Bar Journal. 

It cannot be denied that Mr. Morrison 
has written a very worthwhile article 
and has ‘highlighted the need for legal 
advice to law enforcement agencies. 
We fully agree that such legal service is 
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extremely important to law 
enforcement agencies in order that they 
may more properly carry out their 
résponsibilities under existing statutes 
and case law. In addition, such service is 
important to the general citizenry of our 
state whose civil rights will be better 
protected because of police legal 
advisors working closely with our law 
enforcement officers. 


Since the President’s Commission On 
Law Enforcement and the Administra- 
tion of Criminal Justice Task Force 
Report On The Police (1967), the move 
to expand the police legal advisor role 
throughout the United States has been 
rapid. The number of law enforcement 
agencies having such service has grown 
from three to over 300. The American 
Bar Association in its Standards 
Relating to the Urban Police Function 
(1973), has strongly recommended in- 
house police legal advisor service for 
law enforcement agencies; so has the 
National Advisory Commission on 
Criminal Justice Standards and Goals 
(1973). In addition, many articles on the 
concept of the police legal advisor have 
appeared in professional journals over 
the last nine years. 


We believe that this concept must be 
expanded so that a majority of law 
enforcement agencies in Florida can 
have ready access to in-house counsel. 
We hope that all members of the Bar 
will support the movement, and 
through their local bar associations, 
encourage local governments to 
appoint their own police legal advisors. 
The motivation is certainly not to seek 
employment for attorneys, but to 
improve law enforcement service to the 
community and to protect the rights of 
the citizens of Florida by assuring 
proper action by law enforcement 
officers. 

The Florida Association of Police 
Attorneys would welcome inquiries 
from any members of The Florida Bar 
who might be interested in supporting 
the creation of a police legal advisor 
position or unit within their local law 
enforcement agency. 


Rospert R. DEMPSEY 
President, Florida Association 
of Police Attorneys 


Miami 


Mr. Morrison carefully documents 
the very valid need for legal counsel to 


FLORIDA COUNTY 
MAPS AVAILABLE 


TALLAHASSEE — 
Specially prepared 
multi-colored publication 
containing the 67 county 
maps of the State of 
Florida is now 
available..... 154 large 
pages, size 16” x 11” ..... 
minutely detailed fine line 
maps. The book of maps 
may be obtained for $6 
from Bureau of Maps, Mail 
Stop 5317, Tallahassee, FI. 
32301. (AF NS) 


LOCATERS 
INTERNATIONAL 
Specializing in locating: 
Missing and unknown heirs to 

estates 

Missing people 

Missing spouses 

Lost relatives 

Runaway children 

Lost friends 

Other confidential private 
investigations 


Over a decade of experience 
exclusively in this field. 


Offices in Florida and 
New England, with 
correspondents 
throughout the world. 


CALL COLLECT: 305/831-2000 
MAILING ADDRESS: 
Post Office Box 747 
Casselberry, Florida 32707 


available to testify in all courts in U.S. 


P. O. Box 9203 
Ft. Lauderdale, Florida 33310 
305/565-0324 


COMPLETE TECHNICAL EXPERT SERVICES: 
Engineering (all areas); Negligence, Product Liability; MEDICAL MALPRACTICE; 
Criminalistics. Accident Reconstruction. Brochure. Medical doctors and technical experts 


on TESTING & CONSULTING CORPORATION 


Northeast Office 
New York 516/829-8762 
3 Baker Hill Road, Great Neck, NY 11023 


assist law enforcement agencies in their 
operational setting and he sufficiently 
outlines an on-going in-service training 
program which is fundamental to the 
well informed officer in an age of 
increasing legal complexities. 
However, Mr. Morrison fails to inform 
his readers of the already well 
developed national program for police 
legal advisors. Since 1972 the federal 
Law Enforcement Assistance 
Administration has allocated more than 
$15,000,000 for the implementation and 
culturing of police legal units 
nationally. Today more than 315 full 
time in-house counsel are employed in 
275 police legal units, and the concept is 
increasing in its acceptance by law 
enforcement executives with the 
implementation of new units each 
month. 

The IACP, with LEAA funding, has 
conducted three national training 
conferences for legal advisors since 
1973, culminating with the 40-hour 
Short Course for Police Legal Advisors 
at the Case Western Reserve Law 
School, Cleveland, Ohio, in May 1975, 
with 140 legal advisors attending. Since 
1970 the IACP Legal Officers Section 
has been a constitutionally authorized 
Section within IACP general 
membership. The LOS maintains 
national liaison with the nation’s legal 
advisors via monthly newsletters and 
our annual conference, scheduled this 
year for September 25-26 in Miami 
Beach, immediately preceding the 
IACP Annual Conference. The LOS 
also provides liaison with state legal 
advisor associations, i.e., Florida 
Association of Police Attorneys, Inc., 
North Carolina Association of Law 
Enforcement Legal Advisors, et al. 


Tuomas A. HENDRICKSON 
Supervising Attorney 
International Association 
of Chiefs of Police 
Gaithersburg, Md. 


CLE Hours 


I see that Wisconsin has just recently 
enacted a requirement that every 
lawyer in that state shall be required to 
have 15 hours of CLE each year. Since 
Florida only requires an average of 10 
hours a year for persons implying a 
degree of specialization, does that 
mean Wisconsin lawyers just naturally 
need more training than Florida 
lawyers or that Wisconsin intends to 
have its bar as a whole better trained 
than Florida does its “designees.” 


Cuar.es E. EARLY 
Sarasota 
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Landmark Banks’ trust departments recognize the importance of 
mutual understanding and cooperation with members of the legal 
profession in matters having to do with estates and trusts. To assist 
attorneys in our banking area by a clearer understanding of our poli- 
cies, the following is set forth: 


PRACTICE OF LAW 


No employee engages in the practice 
of law. We do not draw wills or trust 
agreements. It is our policy to encour- 
age customers to retain and consult 


with legal counsel of their own choice. 


EMPLOYMENT OF ATTORNEY 


Where we are named in the document 
as personal representative or trustee, 
it is our policy to employ the attorney 
or firm of attorneys who drew the will 
or trust agreement for such legal serv- 
ices as may be necessary to the admin- 
istration of the estate or trust, unless we 
are otherwise instructed in writing by 
the testator or settlor. 


CONSULTATION 

We welcome and invite attorneys to 
consult with us prior to execution of 
wills or trust agreements in which we 


are named. The filing with us of origi- 
nals or copies of such wills is en- 
couraged. 


ACCEPTANCE 


In determining the acceptability of trust 
business, it is our policy to consider the 
need for the service and whether we 
can render it properly. While we desire 
to be of service whenever possible, we 
reserve the right to decline any busi- 
ness that may be offered. 


CO-FIDUCIARY APPOINTMENTS 

We accept joint appointment with an 
individual personal representative or 
trustee with the understanding that we 
will have physical custody of assets, 
including all documents and records, 
and that we will receive our regular fee. 
The individual co-fiduciary participates 
in all decisions and receives detailed 
statements from us. 


TRUST DEPARTMENTS 


Landmark|Banks 


OF FLORIDA 
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This photograph by William M. Hobby, Orlando, category. Reprinted with permission of Saturday 
was the first prize winner of Saturday Review's Review magazine, copyright 1976. 
Bicentennial photography contest, black and white 
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FOUNDATIONS FOR THE 
FUTURE 


The 1975-1976 Law Week and American Citizenship Committee was fortunate 
enough to serve in a dual role; (1) as the committee to provide guidance and 
leadership in the celebration of Law Day, and (2) to assist The Florida Bar and 
judiciary in this state in the celebration of our nation’s Bicentennial. 

As part of the diverse activities of the committee and through the special 
direction of The Florida Bar Journal staff, and in particular Cheryle Dodd and 
Linda Yates, plans were formulated to present a special July/August issue of The 
Florida Bar Journal. The major portion of the Journal was to be dedicated to the 
foundations of our legal and judicial system with special emphasis upon the State of 
Florida, all in commemoration and celebration of the Bicentennial. 

We are fortunate in having been able to obtain several fine articles dealing with 
everything from the Federal Judiciary to the public defender system in the State of 
Florida. We are particularly fortunate in obtaining an article by retiring Justice B. 
K. Roberts concerning Florida’s judiciary. 

Although there are numerous other areas which may have been touched upon, it 
was felt that in order to preserve the size of The Florida Bar Journal it would be 
wise to limit our selection of articles as they appear herein. 

President Atkins has graciously consented to direct his President’s Page to the 
celebration of the Bicentennial as has Mr. Cassedy in his “Briefly Yours.” Our past 
president, J. Rex Farrior, Jr., under whose administration the idea for the J ournal 
was founded, has taken the more historical approach in his article. 

The State of Florida, throughout its many years of judicial decisions, has 
attempted to be among the leaders in the development of our law as it now exists. 
Certainly the “Steamboat Home” article is a representative example of the Florida 
Supreme Court’s early position of making decisions within the state and upon 
which our legislature was later able to enact new laws. 

In reading the articles which follow, it is hoped that we will be able to draw from 
the past in providing our strongest points for the future. Change is necessary in our 
society. However, the history as it relates to our legal system is founded upon and 
strengthened by the foundations which our forefathers have laid for the future. 


JEFFREY P. WassERMAN 
Committee Chairman 
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Ft. The Courts 


> 


Florida’s Judiciary - Past, Present, and Future 


By Justice B. K. Roberts 


Mankind has realized that his 
peace and tranquillity require some 
form of tribunal with authority to 
determine his rights and liberties 
and maintain civil order. To that 
end and for that purpose, the 
judicial system of Florida has 
evolved through six constitutions 
with various amendments, 
preceded by a series of executive 
orders by our first (military) 
Governor Andrew Jackson, and the 
Territorial Council. 

By congressional act of March 30, 
1822, establishing the Territorial 
Government of Florida, the judicial 
power in Florida was vested in two 
superior courts, each consisting of 
one judge to be appointed by the 
President of the United States with 


JUSTICE ROBERTS 


B. K. Roberts is the senior justice and three 
times chief justice of the Florida Supreme 
Court, was a member of the 1968 
Constitutional Revision Commission, and 
generally recognized as the leading 
proponent for judicial reform. He is also 
senior in point of service to all statewide 
public officials of Florida and members of 
the State Legislature. 


the advice and consent of the 
Senate, which judges would hold 
office for a term of four years and 
no longer, and would receive a 
salary of $1500 annually, and such 
lower courts and justices of the 
peace as deemed necessary by the 
Legislative Council of the territory. 
This act was amended on May 26, 
1824, to provide for three superior 
courts and for the organization of a 
court of appeals to be composed of 
the superior court judges, two of 
which constituted a quorum. 


And so it was when our first 
Territorial Constitution of 1838 was 
adopted in anticipation of 
statehood, there was provision fora 
judicial department, providing that 
the state should be divided into at 
least four convenient circuits, each 
staffed by an appointed circuit 
judge to be paid not less than $2,000 
per year and setting forth his 
jurisdiction. It also provided for a 
five-man Supreme Court which, 
having no justices, would be 
manned by the several circuit 
judges who would occasionally 
convene for the purpose of 
reviewing each other’s decisions. 
But in 1851, provision was made 
that the Supreme Court would be 
manned by a chief justice and two 
associate justices elected by the 
state legislature for the term of their 
good behavior; then, two years 
later, in 1853, another amendment 
provided for the election of the 
justices by the people for six-year 
terms. 


After Secession in 1861 


In January of 1861 came 
secession and a new government, 
then one of the Confederate States, 
provided that Supreme Court 
justices and circuit judges would be 
appointed by the Governor by and 
with the consent of two-thirds of 
the Senate and hold office for a 
term of six years and subject to 
removal for cause. This endured 
until 1865 when Florida returned to 
the Union and by direction of the 
President, a new state charter was 
formed creating a Supreme Court, 
circuit courts, and other courts and 
providing for their selection; the 
Supreme Court composed of a 
chief justice and two associate 
justices appointd by the Governor 
with Senate confirmation for a six- 
year term but providing for the 
election of circuit judges. However, 
Congress, by an act passed over the 
President’s veto, on March 2, 1867, 
suspended the 1865 Constitution 
and placed Florida in a military 
district with other southern states 
requiring the federal military 
authorities to order an election of 
delegates to a convention to frame a 
new state government and placed 
all judicial action in the Federal 
judicial system for a three year 
period, the state being without a 
judiciary. 

In 1868, a new constitution was 
adopted calling for a chief justice 
and two associate justices to be 
appointed by the Governor and 
confirmed by the Senate to hold 
office for life or upon good 
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J. B. Whitfield Building, built in 1912, formerly housed the Supreme Court of Florida until the present structure was built. 


behavior. It also called for seven 
circuit judges appointed by the 
Governor and confirmed by the 
Senate for terms of eight years. This 
system with occasional amend- 
ments endured until the general 
overhauling in the version made 
effective in 1885. It provided for a 
Supreme Court of three justices 
elected by the people for terms of 
six years. By amendment in 1902 the 
number of justices was increased to 
six and the legislature for the year of 
1905 and subsequent years was 
permitted to provide for from three 
to six as it saw fit for terms up to six 
years. In 1911, the legislature did 
reduce the number to five but in 
1923 raised it to six. It continued asa 
six-justice court until November of 
1940, at which time by 
constitutional amendment, a 
seventh justice was added. 
Provision was made for a system 
of circuit judges to be appointed by 
the Governor and confirmed by the 
Senate. This system prevailed until 
1942, at which time an amendment 
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provided for the election of circuit 
judges - one for each 50,000 people - 
with the first election to be held at 
the general election in 1948. This 
method was carried forward in the 
revisions of Article V in 1956 and 
1972. In 1956, the people adopted 
an amendment which created three 
district courts of appeal composed 
of three judges each to be elected 
by the people for six-year terms 
which has since been expanded to 
four courts manned by five judges 
each. The 1968 Constitution made 
no change but in 1972 a complete 
revision was made by amendment 
placing the judicial power of the 
state in a Supreme Court of seven 
justices with district courts, circuit 
courts and county courts as needed. 


Commissions Assisted with 
Opinions 

Because of a congested docket, 
the legislature, in 1901, authorized 
the temporary appointment by the 
Supreme Court of three 


commissioners who would assist in 
the preparation of opinions and 
recommend decisions of cases but 
who would not have authority to 
vote on the adoption of opinions. 
The first three were William C. 
Hocker, Evelyn C. Maxwell and 
James F. Glenn. Again in 1929, 
because of a heavily congested 
docket following the first Florida 
boom, the legislature provided for 
three court commissioners for four 
years with authority as above 
stated. Charles O. Andrews (later a 
United States Senator), Charles E. 
Davis and Sam M. Mathews were 
appointed. 
Realizing the necessity for a body 
of laws and having none, the 
Governor and Legislative Council 
of the Territory of Florida in 1829 
borrowed the common and 
statutory laws of England of 
general and not local nature, down 
to July 4, 1776, so long as the 
common law was not inconsistent 
with the Constitution and laws of 
the United States and acts of the 
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Construction of the Supreme Court Building, September 2, 1948. 


legislature of this state, and which 
was brought forward by the first 
legislature after Florida became a 
state. 


Judicial System for Growing 
State 


So through this evolvement we 
now have a vibrant judicial system 
composed of seven justices of the 
Supreme Court, 20 judges of the 
district courts of appeal, 273 circuit 
judges and 166 county judges. The 
Supreme Court, district court and 
circuit court judges have heen 
elected in nonpartisan elections 
since 1972 for six-year terms, and 
the county judges for four-year 
terms. They serve the needs of 


more than eight million people, 
increasing daily. 


The latest statistics show that 
Florida is now, percentagewise, 
perhaps the fastest growing state in 
the nation and people are still 
coming. It is expected that by 1980, 
a little more than four years from 
now, the state will have ten million, 
an increase of approximately one- 


fourth. 


Not only is the number of people 
to be served growing rapidly but 
the scope of litigation is enlarging, 
so the load will not get any lighter. 
People are bringing problems to 
court which they should be solving 
themselves and it seems that every 
minor controversy finds its way 


there. The volume of criminal cases 
is staggering and one need only 


read the daily newspaper to be 
aware that crime increases steadily 
with no relief in sight. During the 
past statistical year, our circuit 
courts have disposed of 286,381 
cases and our county courts during 
the past year handled 1,413,077 
cases. During the last year, 6,808 
decisions were rendered by the four 
district courts of appeal, composed 
of 20 judges. Of that number, 991 
sought a second review in the 
Supreme Court, but only 127 were 
allowed to proceed to argument. 
The docket of the Supreme Court 
with seven justices during that same 
period was made up of a total of 
2,292 filings, disposed of by 332 
opinions and the others, after 
examination, by court order. 


The courts of this nation, made 
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The present Supreme Court of Florida Building in Tallahassee. 


up of lawyers, form the most 
important cornerstone of _ this 


country’s system of government - 
for it is to them that people must 
look for recourse when wrongs 
exist, because all the constitutional 


guarantees are dependent on our 
profession to make them 
meaningful. Thus, the courts are the 
counter-balancing element in the 
American system of checks and 
balances. 


Since the dawn of history, 
mankind has sought a more perfect 
system for the administration of 
justice. He can endure hardships 
untold and pain and suffering 
beyond the imagination, as through 
the ages countless millions have 
done, but he has never been able to 
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view with complacency a world 
where wrong usurps with impunity 
the place of right. Some 3400 years 
before Christ, one of the pharaohes 
gave us the Code of Menes, a 
translation of which is still in 
existence and recognized as the 
world’s oldest code, followed by 
the Babylonian Code of 
Hammurabi, the ancient codes of 
the Chinese and Greeks, the 
Justinian Code of Rome, the 
Napoleonic Code, the Magna 
Charta, the common law of 
England, the Mayflower Compact, 
our own Declaration of 
Independence, the Constitution of 
the United States, and the 
constitutions and laws of our 50 
states, all of which have been 
milestones along that long road and 
the unquenchable thirst that 


mankind has had for justice and 
liberty. 

However, throughout the pages 
of history, we have learned that a 
code alone is not enough. We have 
learned that it must be activated 
and made to operate by a capable 
judiciary of qualified judges, and, 
so it is that our people have now set 
down another milestone, and you 
and we have the solemn 
responsibility to make it move us 
nearer a perfect system. Let us now 
rededicate ourselves to the 
proposition that equal justice under 
law is the keystone in the arch of 
freedom and renew our pledge to 
keep the pattern of right and wrong 
as simple and clear as it has always 
been since mankind began his 
upward struggle for liberty and 
justice. O 
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The federal judiciary will not 
observe its bicentennial for another 
14 years. Nevertheless, as the nation 
celebrates 200 years of indepen- 
dence and seeks to rediscover its 
political heritage, it seems 
appropriate to recall the origins of 
our federal courts. The United 
States Supreme Court first met in 
1790; federal judges first sat in the 


JUDGE STAFFORD 


Judge William Stafford, Tallahassee, 
received his B.S. degree in 1953 and his J.D. 
degree in 1968 from Temple University. He 
was a state attorney for the First Judicial 
Circuit and a United States attorney for the 
Northern District of Florida before 
becoming a United States District Judge for 
the Northern District of Florida in 1975. He 
was the first federal judge to be selected 
through Florida’s Federal Judicial 
Nominating Commission. 

In addition to being a member of The 
Florida Bar, Judge Stafford has served as a 
member of the Bars Law Week and 
American Citizenship Committee, The 
American Bar Association, the Federal Bar 
Association (president of the West Florida 
Chapter in 1974), and the Society of the Bar 
of the First Judicial Circuit. 

The author thanks Edward P. Nickinson, 
Jr., senior law student at Florida State 
University, for his invaluable assistance in 
the preparation of this article. 


By Judge William Stafford 


The Courts 


The Federal Court System in Florida 


Florida Territory in 1821. But the 
federal courts have influenced our 
development as an independent 
nation every bit as much as the 
revolutionary events of 1776. 


Initial Hesitance 


The early history of the federal 
courts did not foreshadaw their 
subsequent significance. Despite 
general agreement that the lack of a 
judiciary was one of the greatest 
weaknesses of the Articles of 
Confederation,' not all of the most 
capable jurists were anxious to 
become members of the new 
Supreme Court. No one was certain 
what role the judiciary would play 
in government under the new 
Constitution. Robert Harrison 
resigned as one of the original six 
justices, only five days after his 
appointment and _ confirmation, 
when he was appointed Chancellor 
of the State of Maryland.? Despite 
personal pleas from both President 
Washington and Alexander 
Hamilton to remain on the Supreme 
Court,’ Harrison apparently 
preferred the tested authority of the 
state bench. John Rutledge never 
attended a session of the court after 
his appointment, and resigned in 
1791 to become Chief Justice of 
South Carolina.‘ 

John Jay accepted appointment 
as the first Chief Justice but 
continued to serve as Secretary of 
State for nearly six months. During 
his tenure as Chief Justice, he also 
found time to serve as ambassador 
to Great Britain before resigning 
from the Court to become governor 


of New York in 1795.5 Hamilton 
declined to replace Jay, saying he 
was “anxious to renew his law 
practice and political activities in 
New York.” In 1799 Oliver 
Ellsworth, the third Chief Justice, 
resigned to join the United States’ 
mission in Paris. When President 
Adams nominated Jay to take the 
post again, Jay declined. “I left the 
bench” he wrote, “perfectly 
convinced that under a system so 
defective it would not obtain the 
energy, weight and dignity which 
was essential to its affording due 
support to the national government; 
nor acquire the public confidence 
and respect which, as the last resort 
of the justice of the nation, it should 
possess.” 


The first years of the Court's 
operation appeared to substantiate 
the early doubts about its 
importance. When the Court first 
met in New York on February 1, 
1790, it immediately adjourned, 
lacking a quorum.’ On the 
following day, with a quorum 
present, the Court began its first 
term. During the next ten days, the 
justices decided the forms of seals 
for the various federal courts, 
adopted rules concerning the form 
of writs, and admitted 26 attorneys 
to practice before the Court.® 
Having completed all of the 
business at hand, members of the 
bench and bar retired to Fraunce’s 
Tavern.'® The Court would not, in 
fact, decide a case until February 
1793, when the justices held in 
Chisholm v. Georgia'' that a state 
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could be sued by an individual in 
federal court. That decision was 
promptly overruled by the passage 
of the 11th amendment.!? 

The justices were not idle during 
these years, despite the paucity of 
cases on the Supreme Court docket. 
The Judiciary Act of 1789 required 
each justice to serve in the various 
circuit courts. These courts, too, 
were not an immediate success. No 
one knew where state jurisdiction 
ended and federal jurisdiction 
began. State tribunals were jealous 
of their authority and conflicts 
arose. In North Carolina, for 
example, a circuit court removed 
by certiorari a case which had been 
pending in a state court before 
adoption of the Constitution. The 
state judges refused to relinquish 
their jurisdiction, ordering the 
marshal not to carry out the order of 
the federal court." 


Foundation for Judicial Review 


Amid the jurisdictional 
confusion, however, the circuit 


courts began to lay a foundation for 
acceptance of the federal court 
system. Growing confidence in 
federal tribunals was evidenced by 
the fact “that within two years from 
the beginning of 


the new 
government, the United States 
circuit courts exercised, without 
any apparent criticism, the power 
of holding state statutes invalid.” 
Charles Warren reports that the first 
such case occurred in Rhode Island 
in May 1791. There the circuit 
court, basing its decision on the 
supremacy clause of the 
Constitution, struck down a Rhode 
Island statute which conflicted with 
the treaty of peace which ended the 
Revolutionary War. A year later, 
again in Rhode Island, a circuit 
court consisting of Chief Justice 
Jay, Justice Cushing, and District 
Judge Henry Marchant held a state 
law unconstitutional as impairing 
the obligation of contract.'* In 1795 
a Pennsylvania statute was held to 
be unconstitutional in Van Horne’s 
Lessee v. Dorrance.” In 1799 a 
Vermont statute authorizing each 
town’s selectmen to take possession 
of all church lands was invalidated 
as in conflict with the contracts 
clause.'§ 

Judicial review was not restricted 
to state statutes. In 1792 Congress 
passed an act appointing the circuit 
courts to pass on the validity of 
pensions claimed by certain 
veterans of the war, subject to 
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revision by the Secretary of War 
and by Congress. Jay and Cushing, 
sitting on circuit in New York, held 
that “neither the legislative nor the 
executive branch can constitution- 
ally assign to the judicial any duties 
but such as are properly judicial.” 
They construed the act, however, as 
appointing individual judges to act 
as commissioners to review the 
pensions, with power to accept or 
decline such duties. So construed, 
the act was constitutional.'® 

A similar opinion was issued by 
Justice Iredell for the circuit court 
in North Carolina. Justices Blair and 
Wilson, riding circuit in 
Pennsylvania, found the act 
hopelessly in conflict with the 
Constitution. Refusing to follow the 
Congressional mandate, they wrote 
to President Washington, 
emphasizing that “in Congress the 
whole legislative power of the 
United States is not vested. An 
important part of that power was 
exercised by the people themselves, 
when they ‘ordained and 
established the constitution.” "2° 
Attorney General Randolph 
applied to the Supreme Court fora 
writ of. mandamus to reverse the 
Pennsylvania circuit’s refusal to 
proceed under the act. That action-- 
Hayburn’s Case--was mooted by 
Congressional action. 

It remained for the strong 
leadership of John Marshall to 
firmly establish both the supremacy 
of the national government and the 
role of the judiciary as a co-equal 
branch of that government. Judicial 
review of Congressional action, an 
issue which the Court had not 
decided in Hayburn’s Case, 
became a cornerstone of American 
jurisprudence in Marbury v. 
Madison.?! McCulloch v. 
Maryland®? and Gibbons v. 
Ogden*® confirmed the supremacy 
of the national government; under 
the Constitution, the nation was to 
be a union and not a federation. 
Martin v. Hunter's Lessee** and 
Cohens v. Virginia® established the 
power of the Supreme Court to 
review state court decisions. That 
power was a necessary corollary to 
the Supreme Court's role as final 
arbiter in a supreme national 
government. 


Florida Courts 

President James Monroe 
appointed Florida’s first federal 
judges on May 18, 1821,?° under the 
temporary government headed by 


Governor Andrew Jackson. 
William DuVal had become a 
member of the Kentucky bar at the 
age of 20, represented that state in 
Congress 1813-1815, and would 
become Florida’s first Governor 
under the permanent territorial 
government in June, 1822.2’ Eligius 
Fromentin was an_ ex-Catholic 
priest from France who had been 
U. S. Senator from Lousiana 1813- 
1819. 

The Florida courts experienced a 
rocky beginning. When Jackson 
imprisoned the former Spanish 
Governor Callava in August, 1821, 
Fromentin issued a writ of habeas 
corpus. Jackson refused to obey the 
writ, and called Fromentin before 
Jackson's own tribunal on a charge 
of misfeasance of office. The 
Governor referred Fromentin to the 
act of Congress which authorized 


Andrew Jackson, named by President 
Monroe on March 10, 1821, as United 
States Commissioner and Governor of 
the Territories of East and West Florida. 


the annexation of Florida: 


Sec. 2. And be it further enacted, That, until 
the end of the first session of the next 
Congress, unless provision for the temporary 
government of said territories be sooner 
made by Congress, all the military, civil, and 
judicial powers exercised by the officers of 
the existing government of the same 
territories, shall be vested in such person, 
and persons, and shall be exercised in such 
manner, as the President of the United States 
shall direct, for the maintaining the 
inhabitants of said territories in the free 
enjoyment of their liberty, property and 
religion; and the laws of the United States 
relating to the revenue and its collection, 
subject to the modification stipulated by the 
fifteenth article of said Treaty, in favor of 
Spanish vessels and their cargoes, and the 
laws relating to the importation of persons of 
color, shall be extended to the said 
territories. 


The law of the “existing 
government” did not require judges 
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The Courts 


at all. The Spanish Governor 
performed both executive and 
judicial functions. Jackson claimed 
that Congress mandated he 
perform all functions and apply the 
same laws as the Spanish 
governors, restricting the 
jurisdiction of the courts to matters 
conceming revenue and the slave 
trade. President Monroe and 
Secretary of State John Quincy 
Adams agreed with the Governor 
concerning the court's jurisdiction, 
although they directed Jackson to 
release Callava, who had 
diplomatic immunity.” 

The advent of the permanent 
territorial government did not end 
the courts’ troubles. Judge Joseph 
Smith arrived in St. Augustine with 
his commission in October, 1822, 
only to find that he could not be 
swom in. Governor DuVal had 
gone to Kentucky in September to 
escape the yellow fever epidemic 
then ravaging the capital in 
Pensacola.** The Governor would 


William Pope DuvVal, first territorial 
Governor commissioned April 17, 
1822. 


not return until the following May. 
Once sworn in, however, Judge 
Smith and his colleagues had plenty 
to do. Jurisdiction was no longer 
restricted by the Spanish form of 
government, and the courts were 
swamped with land claims, 
admiralty cases and an assortment 
of other actions. In 1832 the Eastern 
District alone disposed of 94 land 
claims involving 1,767,126 acres.*! 
Earlier that court had entertained 
the vast Arrendondo claim which 
covered Alachua. County, and 
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which was finally settled by the 
Supreme Court.” 


Plus ca Change 


Federal judges were concerned 
about their compensation long 
before any of them sued for a raise. 
In 1833 Congress appropriated an 
$800 raise for two district judges in 
the Florida territory. Unfortun- 
ately, four district judges sat in 
Florida, and Congress had not 
specifed which two were to receive 
the raises. Faced with this 
dilemma, Secretary of the Treasury 
(and soon-to-be Chief Justice) 
Roger Taney declined to pay the 
funds to anyone. 

Each judge was convinced that 
he was one of the two for whom 
Congress intended the raise. None 
was bashful about saying so. On 
August 23 Judge Robert Raymond 
Reid wrote to Taney: 


I cannot help entertaining the opinion, that 
upon considering the letters of General Call 
and Mr. Douglas and the well attested fact, 
that the land claims within my jurisdiction 
are nearly twenty times as many as the 
existing number in the other three Districts 
put together--I say | cannot avoid thinking, 
that with a perfect knowledge of the facts of 
the case, the President would consider me 
(whatever might be the doubt or difficulty in 
relation to the claims of the other Judges) 
entitled to the additional compensation 
provided by Law. 


°° ° T am very unwilling to claim the 
attention of the President, even for a 
moment, for I am aware of the infinitely 
more important public concerns in which he 
is engaged, but when it is remembered that I 
am suffering some inconveniences from this 
unexpected decision, & that I strongly 
entertain a conviction that I am entitled to an 
appropriation made by a public Law--I trust 
for these reasons, I may not be considered 
pertinacious or intrusive. Having the greatest 
veneration for the character of the President 
and the highest respect for his opinions--I 
shall submit cheerfully to his ultimate 
decision, whatever it may be; and I only add, 
that I am confident the other Judges of the 
Territory, if appealed to, would at once say 
(as you will perceive Judge Randall has in 
effect said) that the Judge of East Florida is 
clearly, and in preference, entitled to the 
additional compensation. 

In my last letter the opinion was 
expressed, that the appropriation made by 
the Act of the last Session, was intended for 
the benefit of Judge Webb & myself--but 
you will find that Judge Randall thinks that 
he and | are the Judges meant by the Statute. 
I take the liberty to enclose extracts from the 
Judges letter to me, that you may be 
possessed of all the information which I 
possess upon this subject. (emphasis in 
original) 


Judge Cameron of the Western 
District was just as convinced that 
the raise was meant for him: 


By Virtue of the Act of Congress, authorizing 
the Council to establish more Courts, they 


have proceeded from time to time, to do so, 
until in the Western District, they have 
established Courts to be held in six Counties 
twice a year--in the Middle Circuit there are 
seven Superior Courts annually--in the 
Eastern there are also seven, while the 
Southern has but one yet. While all the 
Judges are required to hold a term of the 
Appeal Court, of from two to four weeks in 
duration, once a year. Hence the duties of the 
Judges of the West, Middle and East 
Districts have been multiplied more than 
fourfold since the salaries were fixed--while 
those of the West (or my District) have been 
still more increased. I hold 12 Superior 
Courts in the year--no other Judge holds 
more than 7: I am compelled to travel more 
than 2000 miles in a year: no other Judge is 
compelled to travel more than 800. I have 
two important Admiralty Courts in my 
District (Pensacola and Appalachicola): no 
other Judge has more than one. I am 
compelled to be from home, for each of my 
Circuits, three months at a time: no other 
Judge is compelled to be from home, half 
that time. (emphasis in original)*4 

The matter was finally settled when 
Congress appropriated money to 


raise the salaries of all four judges.> 


A Look Ahead - 
Growth 


The 20th century has witnessed a 
growth in the number and activity 
of the federal courts in Florida 
which parallels both the growth of 
the state and the broadened 
jurisdiction of the federal judiciary. 
Until 1922 the Northern and 
Southern Districts each had one 
judge. By 1961, six judges sat in the 
Southern District. When the Middle 
District was created in that year, 
three of these judges were assigned 
to the Middle District and three 
remained in the Southern District.*® 
The growth has continued; 
currently the Southern District has 
seven judges, the Middle District 
six, and the Northern District two. 
Legislation pending before the 
Congress would create one 
additional judgeship in each of the 
Middle and Southern Districts.*” 

A glance at the dockets of the 
district courts is sufficient to justify 
the expansion. Caseloads have 
increased dramatically in each of 
the districts in recent years. The 
total number of cases pending in the 
district courts increased nearly 50% 
during 1975 alone.** 

All projections point toward a 
continued, at times spectacular, 
growth for the State of Florida. 
Unless the jurisdiction of the 
federal courts is _ significantly 
contracted, the growth in business 
of the courts and the number of 
judges must necessarily keep pace. 


Continued 
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FOOTNOTES 


' The view was shared by men of such 
disparate philosophies as James Madison, 
George Wythe, and Alexander Hamilton. 
See Carson, History of the Supreme Court of 
the United States, pp. 87-90. 

2 Warren, The Supreme Court in United 
States History, p. 42. 

31d 


47d., at pp. 56-57. 

5 Carson, supra, at p. 192. 

6 Schwartz, A Basic History of the U. S. 
Supreme Court, p. 13. 

7 Letter to Adams, January 2, 1801, quoted 
in Carson, supra, at p. 191. 

5 Warren, supra at p. 47. 

9 Td., at 48-49. 

0 Td. at p. 51. Carson, supra, at 151. After 
dinner the following toasts were drunk: the 
President of the United States; the Vice 
President; the National Judiciary; the Senate 
of the United States; the Speaker and House 
of Representatives; the late National 
Convention; the Constitution of our 
country--may it prove the solid fabrick of 
American liberty, prosperity and glory; the 
memory of the heroes who fell in defense of 
the liberties of America; His most Christian 
Majesty and the people of France; the 

onvention of Rhode Island--may their 
wisdom ‘and integrity soon introduce our 
stray sister to her station in the happy 
national family of America. See Gazette of 
the United States, Feb. 10, 1890. 

112-U. S. (2 Dall.) 419 (1793). In 1792 the 
court heard arguments in Oswald v. New 
York, 2 U. S. 401 (1792), and Georgia v. 
Braislford, 2 U.S. (2 Dall.) 402 (1792) and 
Hayburn’s Case, 2 U.S. (2 Dall.) 408 (1792). 


| all 


VOLUME 50, NUMBER 7, JULY/AUGUST 1976 


« 


/ 


The Court issued an injunction in Braislford, 
but did not decide any of the cases during the 
1792 term. 

'2 Although the 11th amendment negated 
the precise holding of Chisholm the justices’ 
opinions cast important light on the question 
of state sovereignty. Justice Blair opined that 
“a state, by adopting the constitution, has . .. 
given up her right of sovereignty.” 2 U.S. at 
p. 452. Likewise, Justice Wilson: “As to the 
purposes of the Union, therefore, Georgia is 
not a sovereign state.” 2 U.S. (2 Dall.) at p. 
457. 

'S Warren, supra, at pp. 63-64. 

'4 Td, at p. 65. The following discussion of 
pre-Marbury exercise of the power of 
judicial review as drawn from Warren's 
account at pp. 65-84. 

'S Warren does not report the style of the 
case. It was noted in several newspapers at 
the time, including the Connecticut Courant 
and the New York Journal. 

'€ Champion v. Casey (no cite). 

172 U.S. (2 Dall.) 303 (1795). 

Warren cites the case to Farmer's 
Weekly Museum, April 29, 1799. 

'9 The circuit court opinions are reported 
in Hayburn’s Case, 2 U. S. (2 Dall.) 408 
(1792). 

20 Hayburn’s Case, 2 U.S. 408, 411 (1792). 

21.5.U.S. (1 Cranch) 137 (1803). 

2217 U.S. (4 Wheat.) 316 (1819). 

23 22 U.S. (9 Wheat.) 1 (1824). 

2414 U.S. (1 Wheat.) 304 (1816). 

25 19 U. S. (6 Wheat.) 264 (1821). 

26 Commissions of William DuVal as 
judge of East Florida and Eligius Fromentin 
as judge of West Florida, 22 Territorial 
Papers of the United States 42 (hereinafter 
cited as Territorial Papers). 

27 22 Territorial Papers n. 4, 469. 


LAUDERDALE REPORTING SERVICE, INC. 
announces... 


the addition of Videotape Depositions to our services. 


(305) 467-6671 


@ anything in videotape 
@ court depositions 

@ surveillance 

@ personal injury cases 


& we fly anywhere! 


CALL FOR SCHEDULING: 


LAUDERDALE REPORTING SERVICE, INC. 


Blackstone Building (1st Floor) 
707 S.E. Third Avenue, Fort Lauderdale, Florida 33316 


28 Act of March 3, 1821. 
29 Letter, Attorney General to the 
President; Secretary of State to Governor 
Jackson, 22 Territorial Papers 250-262. 
Territorial courts are created by Congress 
under Article I of the Constitution, and 
unlike Article III courts, need not be vested 
with “the judicial power of the United 
States.” Neither must the judges be given life 
tenure. Fromentin and DuVal, for instance, 
were commissioned for one year “and no 
longer.” 22 Territorial Papers, 42. The first 
important case discussing the difference 
between Article I and Article III courts 
originated in Florida. See American 
Insurance Co. v. Canter, 26 U.S. (1 Pet.) 511 
(1828). 

3° Letter, Smith to Secretary of State, 22 
Territorial Papers 554. 

31 24 Territorial Papers 707. 

32 U.S. v. Arrendondo, 31 U.S. (6 Pet.) 691 
(1832). The Gourt held that title held under a 
Spanish grant was valid even though the 
claimant did not take possession of the land 
during the Spanish regime. The decision was 
a source of great distress to American 
immigrants. 

3 Letter, Reid to Secretary of the 
Treasury, 24 Territorial Papers, 874. 

34 Letter, Cameron to Secretary of the 
Treasury, 24 Territorial Papers, 880. 

35 Act of June 23, 1834 (4 Stat. 695). 

36 Surrency, Federal District Court Judges 
and the History of Their Courts, 40 F. R. D. 
139, 184 (1967). 

37 §, 287 has been passed by the Senate, 
and awaits action by the House of 
Representatives. 

38 Administrative Office of United States 
Courts, 1976 Semi-Annual Report of the 
Director, Fig. 11, Fig. 25. 
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Your money 


can two places 
the same 


8 Poe & Associates, Inc. 
§ P.O. Box 1348/Tampa, FL 33601 


a I'd like details on The Florida Bar group life 
g insurance pian. 


financial support 
life insurance 
for you for The Florida Bar 


Foundation 


The Florida Bar’s new group life insurance plan provides you 
with $10,000 in low-cost coverage. Plus double indemnity benefits for 
accidental dismemberment and triple indemnity for accidental death. 


And any experience rating credits (from favorable loss experience) 
are used to support The Florida Bar Foundation. 


Get full details on this great new plan. Write or call today! 
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Address 
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of Scenes 


Past 


| 
The Florida State Bar Association at the Miami Biltmore Hotel, 1937. Picture donated to The Florida Bar by John A. 
Madigan. 


A turn-of-the-century law office in Sources state this is the House of 
Florida. Representatives, approximately 1875, on 

the Capitol steps. At left with cane: 

q Senator John Wallace of Leon County 


who wrote Carpetbag Rule in Florida. 
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: Jury being sworn in before County Judge White in Tampa, 1920. 
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PINELLAS COUNTY COUR 


The local school 
Courthouse, 1912. 


Duval County Courthouse, Jacksonville 
(no date). 
Dade County Courthouse flag raising, June 10, 1927. 


View of Monroe County Courthouse from La Concha Hotel, Key West, January 20, 1926. 
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The Capitol as it 
appeared between 1845 
and 1891, when the 
cupola was added. 
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President William McKinley, lower left, visiting Governor 
W. D. Bloxham, lower right, at the Capitol, March 24, 1899. 


Harriet Beecher Stowe, bottom, in black, being greeted on 
Capitol steps by Governor Marcellus L. Stearns, front, center, 


1874. 


William Jennings Bryan at Venetian Pool, Coral Gables, January 14, 
1925. 


President Franklin D. Roosevelt, leaving for 
fishing trip at Port Everglades, March 24, 
1937. Also pictured Captain R.R. Thompson, 
U.S.S. Monaghan, left, and James Roosevelt, 
right. 


President Harry S. Truman at the dedication of the Everglades 
National Park, December 6, 1947. 
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Palmetto-thatched, one 
1893. 


date. 


The Jupiter and Lake Worth Railroad, no 


Launching of Alan B. Shepard, Jr., in 
Mercury Redstone May 5, 1961. 


Photographs courtesy State Photographic 
Archives, Strozier Library, Florida State 
University, Tallahassee. 
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During the last decade and a half 
Florida’s justice system has been the 
U.S. Supreme Court’s major 
supplier of right to counsel cases.! 
This may not be a distinction which 
we should properly savor. 
However, if there is anything to the 
statement that the end justifies the 
means, we can take pride in our role 
as provider. Our result has been the 
establishment of Florida’s public 
defender system. 

In Gideon v. Wainwright the 
United States Supreme Court 
mandated that the states must 
provide counsel to every indigent 
defendant charged with a felony. 


TINDALL 


Young T. Tindall, Ft. Lauderdale, 
received his B.A. in political science in 1973 
and his M.S. in public administration in 1974 
from Florida International University. He is 
a member of Nova University Law Center's 
charter law class and will receive his J.D. 
degree in December 1976. For three years he 
has been a state investigator with the 
Broward County Public Defender’s Office 
and was a police officer in the City of 
Hollywood for five years. He gratefully 
acknowledges the assistance of Judge L. 
Clayton Nance and Wamer S. Olds of 
Broward County in preparation of | this 
article. 
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By Young T. Tindall 


The Decisions 


The History of Florida’s Public Defender 


While it might not be fair to blame 
Florida for all the evils Gideon 
sought to cure, Florida’s early 
record of providing counsel to the 
indigent accused is nothing to be 
proud of. 

Over 30 years before Gideon in 
the famous “Scottsboro case,” 
Powell v. Alabama, 287 U.S. 45 
(1932), the high court required the 
states to provide a lawyer to 
indigents in capital cases. There 
was no response to Powell by 
Florida’s legislature. The legislature 
had enacted a general law in, 1927 
which provided for appointment of 
counsel to the indigent in capital 
cases “as he (judge) shall deem 
necessary.’ The original 
compensation paid to the 
appointed counsel in a capital case 
was $50.3 The statute containing this 
language was not changed until 
1970.4 As late as 1950 this provision 
was interpreted as giving the trial 
judge discretion on whether or not 
to appoint counsel in capital cases.5 
The actual practice in Florida at the 
time was to appoint counsel to all 
indigent defendants in capital 
cases, but it is difficult to see how 
Powell gives the trial judge any 
choice. 

If the indigent defendant was 
charged with a noncapital felony 
prior to Gideon, he had to be his 
own lawyer in the Florida courts. 
Florida Supreme Court Justice B. 
K. Roberts, who was a practicing 
attorney in the pre-Gideon days, 
recalls many cases when an indigent 
defendant would be convicted 


after a trial without a lawyer where 
he might have had a valid legal 
defense had there been a lawyer 
there to raise it. Justice Roberts 
stated that in these cases “the trial 
judge usually went out of his way to 
be fair to the defendant.” This was 
evident in Clarence Gideon’s trial in 
Bay County. In fact, there was 
every indication that the judge tried 
to be fair.® 

Fair or not, Gideon’s position was 
not an enviable one and was best 
described by an associate of the 
Washington law firm that 
represented Gideon in his appeal: 
“He did very well for a layman, he 
acted like a lawyer. But it was a 
pitiful effort really. He may have 
committed this crime, but it was 
never proved by the prosecution. A 
lawyer - not a great lawyer, just an 
ordinary, competent lawyer - 
would have made ashes of the 
case.’ By the time Gideon’s case 
reached the U.S. Supreme Court, 
Florida was one of only 15 states 
which still denied counsel to the 
indigent defendant in a felony 
case.* 


The First Public Defender’s Office 


A few counties sought to give the 
accused indigent a fair trial in 
Florida long before Gideon's 
trumpet could be heard. In the early 
1950's several members of the 
Broward County Bar Association 
saw the need for someone to 
represent those persons charged 
with a serious crime not able to 
afford a lawyer. Members of the 
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local bar often accepted these cases 
on a voluntary basis. The burden of 
this task became great and fell 
disproportionately on the few 
members of the Bar who practiced 
criminal law. One of the attorneys 
who accepted cases without 
compensation was the famous 
criminal defense lawyer Joseph A. 
Varon. Members of the Broward 
Bar Association requested that 
Varon draw a local law which 
would establish a public defender’s 
office in Broward County. Varon 
and other members of the Bar 
spoke before the county 
commission and state legislature to 
obtain approval of the act which 
was passed into law by the 
legislature on August 11, 1953.9 This 
gave Broward County the first 
public defender’s office in Florida 
and in the southeastern states. 

L. Clayton Nance, a young 
criminal defense lawyer, was 
appointed by the county 
commission to serve as Broward’s 
first public defender. Nance held 
that position until appointed to the 
bench as circuit court judge in 1966, 
a position which he still holds. In 
those days Nance used his private 
law office as public defender 
headquarters and was paid $200 a 
month for his services as public 
defender. Nance enjoys talking 
about his years as the “P.D.”: “It was 
a day and night job” and “there 
were many times when I tried two 
cases a day.” 

One of his prime objectives in 
those early days was that of 
educating the community as to the 
need for a public defender’s office 
and the right of everyone to be 
represented by counsel. Some 
lawyers in private law practice or 
judges might not want anyone to 
know they were once a_ public 
defender, but not Judge Nance: “I 
consider it an honor being Florida's 
first P.D., and I will always be 
proud of Broward County for 
having the courage to establish the 
office. Florida was very 
conservative in those days, and it 
was not a very popular move.” 

For years Nance lobbied 
statewide in an attempt to get other 
counties to establish a public 
defender’s office. Three other 
Florida counties established public 
defender offices prior to Gideon: 
Dade'® in 1955, Pinellas!! in May, 
1961, and Hillsborough!? in 
October, 1961. Among the original 
four, only Pinellas County had a 
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full-time public defender who was 
forbidden to practice law privately. 

In their September 1962 meeting 
the Judicial Council of Florida was 
advised by its chairman, Chief 
Justice B. K. Roberts, of the 
implications of Gideon and the 
need to draft legislation covering 
the.establishment of some form of 
defender system which could be 
presented to the 1963 Legislature. 
Studies were made of the various 
types of defender systems used in 
the United States. Based on the 


Judge L. Clayton Nance, the first public 
defender, Broward County. 


studies conducted and the 
successful examples of public 
defender systems already at work 
in four of Florida's counties, Justice 
Roberts prepared a_ public 
defender bill which was put into 
final form by District Court of 
Appeal Judge Gerald Mager, who 
was an assistant attorney general at 
the time.'® 


Creation of Florida Public 
Defender System 


The Florida Legislature’s 
reaction to Gideon v. Wainwright 
was swift and constructive. Within 
two months of the Supreme Court's 
decision, the legislature approved a 
statute creating a public defender in 
each of the state’s 16 judicial 
circuits.'* This gave Florida the first 
statewide public defender system 
in the nation. The Governor 
appointed the defenders to serve till 
the next general election in 1964. 


The county public defender’s 
offices were incorporated into the 
state system as one office with the 
state public defender being the 
chief administrator.'5 The 
defenders were to be popularly 
elected by the electors of their 
circuits for four-year terms. 

It soon became apparent that a 
critical issue to the future of the 
public defender system in Florida 
would be the degree to which the 
legislature was willing to fund it. 
Initially, the state only allocated 
funds for salaries and _ travel 
expenses. The total amount 
available for salaries in the 1963-64 
fiscal year was $186,250.'® The 
defenders had to look to their 
respective counties for funds for 
investigators, secretaries, and office 
expenses. Most of the counties 
contributed little or nothing.'” In 
1965 the legislature began to take 
more responsibility for funding the 
public defender.'® In the 1965-66 
fiscal year there were 17 public 
defenders, 24 assistants and 18 
secretaries employed in Florida’s 
public defender system.'® The total 
allocated by the state to the public 
defenders that year was $466,390.2° 

In 1967 came the U.S. Supreme 
Court's decision in the Application 
of Gault, 387 U.S. 1 (1967), and the 
public defender was assigned the 
task of representing indigent 
juveniles.2! Also in that year the 
legislature designated certain 
circuits of the public defender’s 
office to handle appeals for 
indigents,22 although it would not 
be until 1972 that the legislature 
would appropriate funds for that 
task.?3 

The most advanced public 
defender legislation was enacted in 
1972 when all elected public 
defenders were required to be full- 
time and were forbidden from the 
private practice of law.%4 In 
addition, this act relieved the 
counties from all responsibility for 
contributing funds toward the 
operation of their respective 
offices.2>. With this act the 
legislature appropriated over four 
and a half million dollars to the 
various public defenders’ offices as 
supplementary to the general 
appropriation act for salaries and 
expenses.?® This act showed us for 
the first time that the legislature was 
serious about providing proper 
legal counsel to the _ indigent 
accused in Florida. 

The U.S. Supreme Court's 
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decision in Argersinger v. Hamlin, 
407 U.S. 25 (1972) required a lawyer 
for all indigent defendants charged 
with a misdemeanor where the 
defendant could be sent to jail upon 
conviction. Despite this decision, 
the Florida law prohibited the 
public defender from acting except 
in felony cases.” This was an 
untenable situation and in_ its 
November 1972 meeting the 
Judicial Council of Florida urged 
the Governor to call a special 
session of the legislature to consider 
legislation under which public 
defenders could defend indigents 
charged with misdemeanors.% A 
revision of the existing statute took 
effect on January 1, 1973, and funds 
were appropriated for the defense 
of indigent misdemeanants.”® 

The 1975-76 budget for Florida’s 
public defender system was just 
over $11 million.*® At the end of 
1975 there were 656 persons 
employed statewide in Florida 
public defender’s offices which 
included: 343 lawyers, 101 
investigators, and 212 secretarial 
and administrative personnel.*! A 
Public Defenders’ Coordination 
Office is headquartered in 


Tallahassee and was formed two 
years ago through a LEAA grant for 
the purpose of working as liaison 


with the Legislature, keeping 
statistics for the 20 circuits, and 
informing the various offices about 
bills before the legislature. 

There are many critics of the 
public defender system. The usual 
complaints are that the system is too 
expensive or that the public 
defender is a state employee and 
cannot be a true advocate for his 
client.*? In a local newspaper article 
last year, Broward County’s Chief 
Circuit Court Judge, John H. 
Moore, called the public defender 
system an “atrocity.”33 Moore said 
the present system is too expensive 
and that the old system where 
judges appointed private lawyers to 
represent indigent defendants free 
of charge would be “better if you 
get the cooperation of the bar.” The 
judge indicated that the quality of 
representation given by the public 
defender’s office might be better 
than given by the private bar...“I 
think its gotten to the point now 
where a person who gets a private 
lawyer doesn’t get as good a 
representation as one who gets an 
assistant public defender.” 

Broward County Public 
Defender Warner S. Olds said he 
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Warner S. Olds, present public defender of Broward County, inspecting the Belle 


Glades Correctional Institute. 


didn’t know whether the quality of 
representation given by the public 
defender was better than the 
private bar. He did add, “I see no 
reason why it shouldn't be every bit 
as good.” When Olds was asked 
about other criticisms of the system 
such as the public defender not 
being an advocate, he stated, “As 
public defender, there are several 
things that I make clear to a new 
assistant when he comes into the 
office. I want him to practice law, 
to be an advocate. I try to 
encourage the independence of the 
attorney-client relationship. Every 
lawyer has a special duty to his 
client and as an administrator it is 
not my place to interfere as long as 
the assistant is rendering competent 
representation to that defendant. In 
order to render equal justice to 
the accused the public defender’s 
office must not be a direct arm of 
the state. The fact that the public 
defender is elected by the people 
rather than appointed adds to the 
independence of the office.” Olds 
has had an opportunity to view 
many defender agencies at work 
and he “believes Florida’s public 
defender system is the finest in the 
nation.” 

It may be much too early to tell 
how effective Florida’s public 
defender program is or to tell how it 
stacks up with those in other parts 
of the country. It is expensive, but 
no one ever said justice would be 
cheap. When balanced against a 
citizen’s constitutional rights, our 
courts have rarely given much 
consideration to the argument that 
the cost of protecting those rights is 
too great. However good Florida's 
public defender system may be, the 
quality of justice is better in the 
state because of it. oO 
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Roll Bentley? 


The last of the great barnstormers, and —_—siTihe first man to do the Trip 
alegendinhisowntime. Flat Wing Flop. The first to do 
“Lucifer Loop: 
only man daring enoug 
to ever do the Flamin 
Barrel Roll Bailout. 
: And yet stupid enoug 
* buy an airport without buying ti 
insurance. Barrel Roll Bentley 
had finally taken one chance 
many. 
The crash came a year 
when Barrel Roll learned that the 
principals of the corporation that 
sold him the airport didnt have — 
the legal authority to make the. 
sale. And the corporation had 
vanished. And so had his cash. © 
Barrel Roll Bentley, the 
In the complex world of re 
estate conveyance, costly losses 
can occur due to error or fraud. 
It is our professional responsibi 
to protect your clients against 
_ losses arising from defect 
title as insured. 
d we do 
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‘Insurance Company 
Home Office: 150 Southeast Third Avenue, Miami, F 
Licensed in 45 states. District of Columbia, Puerto Rico, Vir 

7 Netherlands Antilles. A member of The | yntinental Ins 


The Decisions 


BS The Steamboat Home 


By D. H. Redfearn 


In the southwest corner of the 
churchyard of St. John’s Episcopal 
Church in Tallahassee, Florida, 
stands a simple marble shaft on 
which is inscribed the following 
beautiful memorial: 


SACRED TO THE MEMORY OF 


HARDY BRYAN CROOM 


Born in North Carolina 
October 8, 1797 


Died near Cape Hatteras 
October 9, 1837 


Amiable without weakness, learned without 
arrogance, wealthy without ostentation, and 
benevolent without parade. He sought not 
the world’s admiration, but noiselessly 
pursued his path through life, finding his 
purest earthly pleasure in the bosom of his 
family, the society of his friends and the 
companionship of his books. The best 
tribute to his worth is to be found in the 
affectionate remembrance of those, who 
having known him from boyhood loved him 
while living and deplored him dead. This 
marble seeks also to preserve the 
remembrance of 


FRANCES H. CROOM, 


Wife of Hardy B. Croom, 
and of their children, 
HENRIETTA MARY CROOM, 

aged 15 years, 
WILLIAM HENRY CROOM, 
aged 10 years, 
JUSTINA ROSA CROOM, 
aged 7 years, 


all of whom perished with the unfortunate 
husband and father in the wreck of their 
steamboat “Home” on the night of the 9th of 
October, 1837. 
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Hardy Bryan Croom was born in 
Lenoir County. North Carolina, on 
October 8, 1797. He was graduated 
with an A.B. degree at the 
University of North Carolina in the 
class of 1817; he also received an 
A.M. degree from that institution in 
1820. He derived a handsome 
fortune from the estate of his father, 
William Croom.' In 1821 he 
married Frances Smith, the 
daughter of Nathan Smith, a 
wealthy citizen of New Bern, North 
Carolina. He had large planting 
interests in Lenoir County, North 
Carolina, and represented that 
county in the state senate in 1828. 
He resigned his seat in the senate to 
go to Florida to look after his 
invesiments.? 

In 1831 he sold his plantation in 
Lenoir County and removed his 
plantation Negroes to Florida. He 
divided his time among the 
enjoyment of his family circle, the 
care of his estate, and his literary 
pursuits. Geology, mineralogy, and 
botany were his favorite subjects. 
He was a member of the 
Philosophical Society of South 
Carolina, a corresponding member 
of the Academy of Natural Sciences 
of Philadelphia, and of the New 
York Lyceum of Natural History. 
He was the author and publisher of 
a number of articles and catalogues 
on plants. He was much interested 
in the flora of Florida. 

In 1832 he obtained a plantation 


Editor's Note: Daniel H. Redfearn, Miami, 
died in December 1963, after being a 
member of The Florida Bar for 38 years. He 
was a past president of the Florida State Bar 
Association and the Dade County Bar 
Association. He is author of “Wills and 
Administration of Estates in Florida” and of 
numerous articles which appeared in The 
Florida Bar Journal. 


Based on the famous Croom case, 7 Fla. 
81, decided by the Supreme Court of Florida 
in 1857, “The Steamboat Home’ is one of the 
most popular and frequently requested 
articles in the Journal's history. This edited 
reprint is a revision (The Florida Bar Journal, 
February 1963) of two articles on this case 
written by Mr. Redfearn, one published in 
the May 1935 issue of the Florida Law 
Journal and the other published in the 
November 1949 issue of the Florida Law 
Journal. 
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in Florida on the west bank of the 
Apalachicola River, near Marianna. 
He also purchased a plantation in 
Gadsden County, near Quincy, 
Florida. In 1834 he purchased and 
began the development of a 
plantation in Leon County, which 
he was induced to purchase “on 
account of his desirable location for 
a family residence, being but three 
miles distant from the City of 
Tallahassee, the capital of the 
Territory, in the centre of good 
society, pleasantly situated on the 
border of Lake Lafayette, and 
combining many advantages for a 
permanent family seat.” 

It was in passing from his 
plantation to the one near Quincy 
that he discovered one of the rarest 
of coniferous trees, which he 
named Torreya taxifolium.’ There 
are four species of this tree, of 
remarkable distribution, according 
to the New International 
Encyclopedia, second edition. All 
the species are very local and very 
widely separated, occurring in 
restricted localities in China, Japan, 
California, and Florida. After Mr. 
Croom had ascertained that he was 
the first discoverer in the United 
States of this species of coniferous 
tree, he desired that it should bear 
the name of Dr. John Torrey, a 
famous botanist of that time living 
in the city of New York, with whom 
he had collaborated in botanical 
work, Mr. Croom also discovered 
in Florida the botanically curious 
little plant which Dr. Torrey named 
Croomia pauciflora in his honor.‘ 


Hardy Bryan Croom made 
annual pilgrimages to Leon and 
Gadsden counties, Florida, from 
1830 to 1837. His family lived in 
New Bern, North Carolina, and 
spent their summers in New York 
City and in Saratoga. His brother, 
Bryan Croom, came to Florida in 
1826 and established his first home 
in Gadsden County, which he 
called Rocky Comfort. He later 
built Goodwood, in Leon County. 
Bryan was in such despair over the 
economic depression then existing 
that he wrote his brother, Hardy, 
from Rocky Comfort, a letter on 
August 15, 1836, reading as follows: 


I am pleased to hear of the good health of 


your children; would it not be prudent tor 
them to spend the next winter South— 
Augusta or Charleston? I have had a sad 
time of it this summer; I am perfectly wom 
down with ennui and disgust, (perhaps you 
would say worn up); ‘a plague on sighing and 
grief; it puffs a man up like a bladder.’ You 
did not seem to sympathize with me 
enough—the object nearest my heart is to 
live hence in some decent place and have 
your family near us and others of your 
friends who would like. You have never 
spent a summer here and can form no idea of 
the poverty of the country. There is not one 
barrel of good flour in the whole of Middle 
Florida; I have sent to Quincy, Mount 
Vernon, Tallahassee and St. Marks, and have 
returned without any; five hundred barrels 
sour flour in Tallahassee!—not a Bacon ham, 
no fruit, not a bottle of lime juice; we are 
living now upon black bread and stinking 
shoulders and wire-grass beef, and if you 
had the wealth of Croesus, why you could 
look at it. Besides a man rusts here as well as 
rots, and if you make up your mind to raise a 
family of Casper Hausers, you may turn it to 
advantage in the City of New York at some 
future day. 


Evidently conditions had not 
been any better at New Bern, North 
Carolina, from which city Hardy 
Bryan Croom desired to move his 
family to Tallahassee, Florida, for 
he wrote to his brother Bryan on 
June 28, 1833, as follows: 


Things are insufferably dull here and with 
nothing to do. I already desire to be on the 
road back to Florida, and were it not for the 
heat of the weather it would not be long 
before I would be so. I believe that things get 
constantly worse here; town property is 
worth almost nothing. 


It is interesting to note that New 


Bern, North Carolina, and 
Tallahassee, Florida, are both now 
very prosperous and beautiful cities 
of approximately the same size. 
They are a little more than an hour 
apart by airplane, but a century 
ago, when Hardy Bryan Croom 
lived, it required nearly two weeks 
to travel the distance between these 
two cities. 

Despite the discouraging report 
from his brether, Bryan Croom, 
Hardy determined in 1837 to 
establish a summer residence in 
Charleston, South Carolina, and 
move his family, who were then 
visiting in New York City, to 
Florida by sea voyage to Charleston 
and thence to Tallahassee by 
private conveyance. 

He and his family took passage 
on the steamboat Home on 
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Saturday, October 7, 1837, from 
New York to Charleston, and all 
members of the family perished in 


the wreck of that steamboat on the 
night of October 9, 1837. 


The Wreck of the Steamboat 
Home 

The steamboat Home left New 
York City, from the dock in East 
River at the foot of Market Street, 
for Charleston, South Carolina, on 
Saturday, October 7, 1837, at4 p.m. 
There were on board approxi- 
mately 90 passengers and 40 
members of the crew, including 
officers. A storm was encountered 
on Sunday afternoon, October 8, 
1837. The boat proved to be 
unseaworthy and, on the next day, 
off Cape Hatteras, in order to keep 
it from foundering, the passengers, 
including women and children, 
were compelled to resort to bailing 
with buckets, pails, and pans. 
Despite all efforts the water finally 
extinguished the fire under the 
boiler at approximately eight 
o'clock Monday night; then, with 
the assistance of a sail, an attempt 
was made to drive the sinking boat 
on the shore south of Cape 
Hatteras. The following is quoted 
from an account written a few days 
after the wreck by Mr. B. B. Hussey, 
one of the passengers: 

At about eleven o'clock, those who had 
been employed in bailing were compelled to 
leave the cabin, as the boat had sunk until the 
deck was nearly level with the water; and it 
appeared too probable that all would soon 
be swallowed up by the foaming waves. The 


heaving of the lead indicated an approach to 
the shore. Soon was the cheering intelligence 


of “Land! Land!”announced by those on the 
look out. This, for a moment, aroused the 
sinking energies of all, when a general bustle 
ensued, in the hasty, but trifling preparations 
that could be made for safety, as soon as the 
boat should strike. But what were the 
feelings of an anxious multitude, when, 
instead of land, a range of angry breakers 
were visible just ahead; and land, if it could 
be seen at all, was but half perceptible in the 
distance far beyond. . . . The boat, at length, 
strikes,—it stops—as motionless as a bar of 
lead. A momentary pause follows,—as if the 
angel of death shrank from so dreadful a 
work of slaughter. But soon the work of 
destruction commenced. A breaker, with a 
deafening crash, swept over the boat, 
carrying its unfortunate victims into the 
deep. At the same time, a simultaneous rush 
was made toward the bow of the boat. The 
forward deck was covered. Another breaker 
came, with irresistible force,—and all within 
its sweep disappeared. Our numbers were 
now frightfully reduced. The roaring of the 
waters, together with the dreadful crash of 
breaking timbers, surpasses the power of 
description. Some of the remaining 
passengers sought shelter from the 
encroaching dangers, by retreating to the 
passage, on the lee side of the boat, that leads 
from the after to the forward deck, as if to be 
as far as possible from the grasp of death.5 


This wreck occurred south of 
Cape Hatteras, and a few miles 
north of Ocracoke Inlet to Pamlico 
Sound. This wreck was caused by a 
tropical hurricane which was given 
the name of “Racer.” The general 
public knew little of hurricanes at 
that time and they had no method 
of tracking them as we do now by 
radio and television, but as 
information came in from _ the 
effects of this hurricane it was 
shown that it passed over the tip of 
Florida into the Gulf of Mexico. 
turned back across northwest 
Florida and across Georgia, South 
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Carolina and back into the 
Atlantic at Cape Hatteras. If such 
a wreck occurred now, it would 
be known throughout the world 
within a few minutes. At that 
time it was nearly a week before 
the people of Charleston, South 
Carolina, 200 miles away, began 
to receive meager details of 


the calamity. On October 16, 1837, 
the Southern Patriot, a daily 
newspaper published in Charles- 
ton, carried the first notice of this 
wreck without giving any details 
and stated that “tomorrow’s mail 
may possibly supply more precise 
information.” 


In the issue of the Southern 
Patriot of October 19, 1837, 
appeared a story of this tragedy by 
Mr. Vanderzee, one of the 
passengers, from which the 
following is quoted: 


The ladies had all been requested to 
forward, as the place where they were more 
likely to reach the shore, being nearest the 
beach, but a heavy sea struck her there, and 
swept nearly one-half of them into the sea, 
and they were drowned. One boat was stove 
at this time. Another small boat was 
launched, with two or three persons in it, but 
capsized. The long boat was then put 
overboard, filled with persons, 25 in 
number, it is supposed, but did not get 15 
feet from the side of the steamer before she 
upset, and it is the belief of our informant 
that not one of the individuals in her ever 
reached the shore. The sea was breaking 
over the boat at this time with tremendous 
force, and pieces of her were breaking off at 
times, and floating towards the shore, on 
some of which persons were clinging. One 
lady, with a child in her arms, was in the act 
of mounting the stairs to the upper deck, 
when the smoke stack fell, and doubtless 
killed her and her child on the spot. Some 
few of the ladies were lashed to the boat. 
Mrs. Schroeder was confined in this manner 
to one of the braces of the boat, and another 
lady was tied to the same piece of timber. 
Mr. Vanderzee was standing near them, 
when the latter lady slipped along the brace 
so that the water broke over her. Mr. V. 
seized her by the clothes and held her up for 
some time, and made every exertion that was 
possible to release her, but failed. She herself 
endeavored to unloose the rope, but was 
unable to do so, and shortly afterwards the 
brace broke off from the boat, and went 
towards the shore, Mrs. Schroeder still 
fastened to it, while her unfortunate 
companion slipped off and was lost. Mrs. S. 
after striking the beach, with great presence 
of mind, drew the timber up on the beach so 
far as to prevent it from being washed away 
by the waves, and was thus saved. 
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The Home was less than one- 
fourth the length of some of our 
modern steamships. She was 
owned by James P. Allaire of New 
York, and was constructed by 
Brown & Bell at a cost of one 
hundred fifteen thousand dollars, 
and was insured for thirty-five 
thousand dollars. The Home was a 
new boat, and was on its third 
voyage when it was wrecked. 

On October 6, 1837, one day 
before the Home departed on her 
last voyage, the New York Daily 
Express carried an editorial calling 
Mr. James P. Allaire, the builder 
and owner of the Home, a public 
benefactor for having built such a 
speedy vessel which could make 
the run from New York to 
Charleston in 64 hours. This 
editorial wished him a fortune in the 
operation of this boat and other 
boats owned by him. This editorial 
doubtless persuaded many of the 
passengers to take passage on this 
boat rather than on others sailing 
daily for Charleston at the time. 
Three days after this editorial was 
published, the Home was a total 
wreck off Cape Hatteras, and 
approximately 90 out of the 130 
passengers and crew were dead. 
There were only two life preservers 
on board, and they were privately 
owned. In the issue of the Southern 
Patriot of October 19, 1837, it was 
stated that Mr. H. Anderson, one of 
the passengers, was doubtless 
entirely indebted to a life preserver 
for his life, as he was unable to 
swim. 


It was tixed underneath his arms, and 
every sea that struck him, whirled him over 
once or twice, but he invariably came “heads 
up,” and is, fortunately, a living evidence of 
the usefulness of this invaluable invention, 
with which every person who goes to sea 
should provide themselves. 


The New York Evening Post on 
October 18, 1837, carried an article 
on life preservers and stated that, as 
a result of the wreck of the 
steamboat Home, a requirement 
had been made that other boats be 
equipped with them. The wreck of 
this boat also was one of the causes 
which induced Congress to pass the 
“Steamboat Act,” effective 
October 1, 1838. 


The Croom Case, 7 Fla. 81 


As a result of the wreck of the 
steamboat Home, one of the most 
interesting cases in the legal history 
of Florida was filed in the circuit 
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court of Leon County on the 24th 
day of January, 1839. In this case 
Henrietta Smith, the maternal 
grandmother, and Elizabeth M. 


. Armistead, the maternal aunt of the 


three Croom children, filed a bill of 
complaint in equity against the 
sister and the brothers of Hardy 
Bryan Croom, deceased, for the 
purpose of determining who was 
entitled to his estate. They alleged 
in their bill of complaint that the 
domicile of Hardy Bryan Croom at 
the time of his death was in the state 
of North Carolina; that all of his 
children survived him and inherited 
his estate; that William Henry 
Croom was the last survivor of the 
children and, therefore was the sole 
distributee of the personal property 
of his father, Hardy Bryan Croom; 
that his grandmother, Henrietta 
Smith, as the next of kin of William 
Henry, under the laws of North 
Carolina, was entitled to all the 
personal property of the estate; that 


by the laws of Florida she inherited 
one moiety of two-thirds of the real 
estate in Florida which descended 
to William Henry immediately 
from his two sisters; that the 
complainant, Mrs. Armistead, 
inherited the other moiety of this 
two-thirds, under the statutes of 
descent in Florida, and that the 
defendants were entitled to the 
other one-third of the real estate 
which William Henry inherited 
immediately from his father, and 
not through his sisters. 


The defendant Bryan Croom, 
brother of Hardy Bryan Croom, 
contended that this family had 
departed from North Carolina with 
the intention of making their 
domicile in the State of Florida; 
that, for this reson, the domicile of 
Hardy and his family was not in 
North Carolina but was in Florida; 
that Hardy had survived his wife 
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and children and that, under the 
laws of Florida, he, Bryan Croom, 
was entitled to the entire estate, as 
he had purchased the interest of his 
sister and brothers in the estate. 

It will be observed from the 
foregoing that the two main issues 
in this case were: first, whether the 
father, the mother, or one of the 
children, was the last survivor; and, 
second, whether North Carolina or 
Florida was the domicile of the 
father at the date of his death. If the 
father survived the other members 
of the family, then his estate went to 
his brothers and sister. If the mother 
survived the other members of the 
family, then she inherited the estate 
before her death, and upon her 
death it went to her relatives. If one 
or more of the children survived 
their parents, and if North Carolina 
was their domicile, all the personal 
property would be distributed to 
the maternal next of kin, under the 
laws of North Carolina then 
existing; but, if Florida was the 
domicile of this family, the personal 
property, which was the most 
valuable part of the estate, would 
be distributed between the 
maternal and the paternal next of 
kin, under the laws of Florida then 
in force. 

As the family all perished at night 
in the wreck of the steamboat 
Home, during a terrific storm and 
amidst the greatest confusion, it is 
seen that the problem of 
determining the order in which they 
died was difficult and probably 
would have been impossible if none 
of the other passengers had 
survived. As the Croom family died 
en route to Florida to establish a 
permanent home and after some of 
their personal effects had been 
boxed or crated at their home in 
New Bern, North Carolina, the 
problem arose as to whether the 
members of this family were 


We bring directly into your office, the 
services you and othe: General Practice 
Lawyers most frequently require to 
personally service the Patent & 
Trademark needs of your clients. 
Write or phone for your free “Patent & 
Trademark Form File No. NP-103" with 
“>, our Schedule of Services & Charges. 

(Available only to Attorneys). 

AN AFFILIATE OF: 


NATIONAL PATENT & TRADEMARK 
COMPANY * WASHINGTON, D.C. 


N.B. Support repeal of Subsection (e) of 5 USCA 500 which enables the U.S. Patent and 
Trademark Office to prohibit patent practice by general attorneys — the only U.S. government 
agency empowered to exclude General Practice Lawyers. Contact your representative in the 
U.S. Congress. Meanwhile, NAPATCO will help you serve your clients’ patent and trademark 
needs with prompt, dependable services at reasonable cost. 


| 

i 

_ 

: Lawyers | 

ie 230 Park Avenue, New York, N.Y. 10017 
417 


The Decisions 


actually citizens of Florida, 
although they had not arrived in this 
state, or whether they were still 
citizens of North Carolina, from 
which state they had departed with 
the intention of establishing their 
domicile in Florida. The decision of 
these questions determined who 
were entitled to this valuable estate 
and in what proportion they 
inherited. 

In the trial of this case, the 
evidence of a number of survivors 
of the wreck as to the order in which 
the members of the Croom family 
died was taken. This evidence, 
stated briefly in7 Fla., pages 86-96, 
shows that, when the boat 
grounded, the passengers began 
leaving the after cabin for the 
gangway; that Mr. Croom was 
among those seen on the gangway; 
that he was seen with his wife and 
Mrs. Camack, the aunt of Mrs. 
Croom, on either arm; that the little 
daughter Justina was in front of the 
group, and the son, William Henry, 
in the rear; that at this moment a 


breaker swept through the 
gangway, and that when it had 
passed off none was left except Mr. 
Croom and the son, who was seen 
holding on to the tiller-rope. This 
evidence indicated that Mrs. 
Croom and the youngest child, 
Justina, aged seven, died first. 

B. B. Hussey testified that the 
boat struck about midnight of 
October 9, 1837, and that the 
passengers began about sunset at 
the pumps and bailing, and that 
they continued until they found it 
dangerous to stay below; that after 
the boat had struck he saw Mr. 
Croom, with a lady on either arm, 

...Standing near the main shaft of the 
engine, in the gangway, with their faces 
towards the larboard side of the boat and 
their backs to the engine; behind them was 
the little boy whose voice he recognized as 
the son of Mr. Croom, who was crying and 
calling to his father to save him. 

Conrad Quinn testified for the 
complainants that he was by the 
cabin door, and that: 


Mr. Croom stood on the lee side near the 
cabin door as you go out; his family were in 
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that cabin on deck; heard the son ask the 
father to swim with him; Mr. Croom was 
taken off with the sea at the time the breakers 
were washing away the cabin; witness went 
to leeward side of the boat and got on wheel- 
house; about a dozen were on the fore-castle, 
the Captain among them; most of the 
passengers were there. While witness was on 
the wheel-house a young lady came up, who 
was Miss Croom; she came on to wheel- 
house and held on to same piece of timber 
witness did, and stood there about five 
minutes; she was washed off with the wheel- 
house. 


Mr. Bishop, another witness for 
the complainants, testified as 
follows: 


... when the boat struck, he saw a dozen 
ladies, and some few gentlemen come out of 
the cabin door on deck; they were all swept 
off by the breakers; saw a number in the sea; 
Mr. Croom could not have been swept off 
then; saw him afterwards. Witness found no 
one in the after part but himself; thinks the 
others were swept off into the sea; after this 
he saw Mr. Croom and his son against 
kitchen door; never saw Mr. Croom 
afterwards, and should say, from the 
circumstances, that he was taken off by the 
sea before the boat went to pieces; before 
the breaker passed he saw the two, and after 
it passed saw the boy alone, and never saw 
Mr. Croom afterwards; did not see any other 
of the family after he missed Mr. Croom; the 
stern went to pieces first, the fore part next, 
the middle last; the gallows frame was the 
last that fell, and the same breaker took off 
the wheel house; the next took the portion 
where witness stood, which was the leeward 
side and a portion near the wheel; the last I 
saw perish was Master Croom; witness and 
young Croom were on the part of the wreck 
on which they floated before it parted. 


This evidence, as well as the 
evidence of a number of other 
witnesses, indicated that Mr. 
Croom was the next member of the 
family to perish; that Henrietta 
Mary died next, and that William 
Henry was the last of the family to 
die. 

One cannot help admiring the 
fight this ten-year-old boy, William 
Henry Croom, made for his life. 
The evidence shows that, while the 
father was living, the little boy was 
crying and calling to his father to 
save him, but that after his father 
was washed overboard the boy, 
despite the raging waves and the 
darkness of the night, reached a 
floating piece of the wreck on 
which there were four men, Bishop, 
Cady, Johnson, and Vanderzee. He 
held on for 30 to 45 minutes, until 
the piece of the wreck was 
grounded near the shore, when he 
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was jarred off, or swept off by the 
return of the water from the heavy 
wave, or breaker. The witness 
Bishop stated, in a letter dated at 
Athens, Ga., September 29, 1838: 


I saw him floating out to sea, seemingly 
upright, with his face towards the part of the 
wreck from which he had just been carried, 
and distinctly heard the water in his throat, as 
if strangling. This was the last I saw of him. 
When the next breaker came I went ashore 
on it. 


In the issue of Friday, October 
27, 1837, of The Spectator, a weekly 
newspaper published in New Bern, 
North Carolina, appeared the 
following news item: 


The following is a list of the names, as far 
as known, of those whose remains have been 
found and interred near the scene of the 
wreck. “Mrs. Flinn and child, Mrs. Cowles, 
Miss J. Roberts, Miss H. Stowe, Mrs. A. Nott, 
Miss Levy, Mrs. J. M. Roll, Mrs. John Boyd, 
Mr. Mathews (the mate of the Home), Mrs. 
M. R. Prince, Athens, Ga., Mr. J. R. Sprott, 
Benton, Ala., L. S. Benedict, James Paine, 
Mobile, Mrs. F. H. Croom, New Bern, N.C., 
Mrs. Hussey, Charleston, John, a Dutchman, 
one of the crew.” (The above are buried at 
Mr. Howard's at Ocracoke.) 

In addition to those named above, there 
have been found, and interred at Six Mile 
Hammock, the bodies of six females and one 
man, names unknown. 

The remains of Mr. R. Graham, and those 
of a young lad, (believed to be a passenger), 
and a man, one of the crew, at Portsmouth. 


The above news item accounts 


for the body of Mrs. Croom. The 
body. of her son, William Henry, 
was also found about three weeks 
later on the Portsmouth® side of 
Ocracoke Inlet. Both bodies were 
later carried to New Bern for burial. 
The bodies of Mr. Croom and his 
daughter, Henrietta Mary, were 
never recovered.’ 


As stated above, the evidence of a 
number of the survivors indicated 
that William Henry was the last of 
the family to die. However, there 
was some conflict in the evidence. 
On account of this conflict, and by 
reason of the fact that Mr. Croom 
was a good swimmer and the 
strongest member of the family, 
Judge Thomas F. King of the 
Southern Circuit, who was the trial 
judge, decided in favor of the 
defendants and dismissed the bill of 
complaint. The complainants, 
Henrietta Smith® and Elizabeth M. 
Armistead, then appealed to the 
Supreme Court of Florida and, in 
1857, that court reversed the decree 
of the lower court and held that, in 
the common calamity in which the 
Croom family perished, Hardy 
Bryan Croom survived his wife, 
Frances, and his daughter Justina 
Rosa; that the daughter, Henrietta 
Mary, and the son, William Henry, 


survived their father; that William 
Henry survived his sister, Henrietta 
Mary, and was the last survivor of 
the family; that the domicile of 
Hardy Bryan Croom on the date of 
his death was in the state of North 
Carolina, and not in the territory of 
Florida, and that the domicile of the 
father at the time of his death was 
the domicile of Henrietta Mary and 
William Henry, the two children 
who survived him. Under this 
decision, the mother of Mrs. 
Croom, Henrietta Smith, obtained 
all the personal property, which 
was the most valuable part of the 
estate, and one-eighth of the real 
estate. Mrs. Elizabeth M. 
Armistead, the sister of Mrs. 
Croom, was awarded one-eighth of 
the real estate, and the heirs of 
Hardy Bryan Croom the remaining 
three-fourths. The real estate was 
governed by the laws of Florida, 
where it was located, and the 
personal property by the laws of 
North Carolina, the state of the 
domicile. 


This case was heard and 
determined in the Supreme Court 
of Florida by Justices Bird M. 
Pearson and Charles H. DuPont, 
and by Circuit Judge Jesse J. Finley 
of the Western Circuit, who sat in 
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the place of Chief Justice Thomas 
Baltzell, who was disqualified. This 
case was litigated for approxi- 
mately 20 years, as the Supreme 
Court of Florida did not render its 
decision until the year 1857. Many 
prominent attorneys had been 
associated in this important case 
during the litigation in the trial 
court. However, in the Supreme 
Court the case was presented for 
the appellants by William Law, an 
attorney of Savannah, Georgia, and 
James T. Archer, one of the most 
prominent attorneys in Florida at 
this time. 

The appellees were represented 
by W. G. M. Davis and Long & 
Galbraith, who were also among 
the most prominent attorneys in 
Florida, and by James L. Pettigru, 
of Charleston, South Carolina. 

The ancient right of a lawyer to 
“gripe” about decisions of the 
Supreme Court is illustrated in the 
reaction of Mr. Pettigru to the 
decision of the Supreme Court in 
the Croom case. Mr. Paul Ritter, an 
attorney of Winter Haven, Florida, 
furnished the author of this article 
the interesting information set forth 
below, from Carson’s “Life, Letters 
and Speeches of James Louis 
Pettigru.” 

While in Tallahassee arguing the 
Croom case, on March 5, 1857, Mr. 
Pettigru wrote his daughter as 
follows: 


Know then, that it is now raining hard and 
the heights about Tallahassee are hid in mist. 
Three Judges are sitting opposite on a bench 
raised above the common level, listening to 
an apprentice of the law, who is reading in 
monotonous tone page after page of what 
witnesses say about the life and history of 
Hardy Bryan Croom. On chairs at a table 
below the bench are seated that reader, 
besides Mr. Archer and your paternal 
ancestor and at the fireplace at either end of 
the Hall are seated various persons, induced 
by business or want of business to while 
away the morning here. Among these groups 
are Allen McFarland and Mr. Sappington, 
that you know, and Mr. Croom, that you 
have heard of, and Judge Law and some half 
dozen more. It is now % after 12, and we 
have had a real Gulf storm. It was so dark 
that we had to suspend the sitting for half an 
hour, while wind, rain and hail filled the air, 
and tho’ it is now comparatively clear, we 
have to introduce candles. This is the third 
day that we have been battling in Court and 
it will be night before we will be through 
with the evidence, and there is little reason to 
believe that I shall be heard before Monday. 
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Judge Law will take up more than a day, so 
that you may take for granted that I have 
business on hand till the 10th. My hostess, 
Mrs. Croom, is so kind, that she never thinks 
I have enough. This morning I told her that if 
she could get Judge Law, who is on the other 
side, to her table, I would have no objection 
to cramming him, but it would not be good 
policy for her to give me so many good 
things before her case was decided. I hope 
there is no danger, but if the decision should 
go against them, it would make a sad change. 
I don’t think I would have the courage to 
break the news to them. But I intend to run 
the risk of the judgment, by hearing it 
delivered before I go, for I propose to make 
a trip to the Wakulla Spring after the 
argument is over. Adieu, dear Sue. 


Your Parent 


From page 322 of Carson's “Life, 
Letters, and Speeches of James 


Louis Pettigru,” Mr. Ritter copied 
and sent to the author of this article 
the following: 


So confident was Mr. Pettigru of gaining 
the suit that, upon his opinion, his client 
refused a very handsome compromise that 
was offered by the other side. The case was 
decided against him. This miscarriage of 
justice nearly set him crazy. Students at his 
office said that he passed his time between 
his room and walking in his garden 
muttering to himself and it was worth as 
much as a man’s life to approach him. At his 
home he passed the nights walking up and 
down and repeating the various points of his 
argument. It was several weeks before he 
recovered from the shock. 


This case, decided 105 years ago, 
shows that even in those days a 
lawyer complained when he lost a 


Richard Croom, 1805-1859; Mary Croom, 1836-1867; Nicholas Croom, (no dates) 
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case in the Supreme Court. It is 
interesting to note that this case, 
which Mr. Pettigru thought was a 
miscarriage of justice, has not been 
recognized as such by succeeding 
generations, but is recognized as the 
outstanding case in the United 
States on the question of 
survivorship in acommon calamity. 
It has been cited by courts of other 
states more than any other decision 
in the United States on_ this 
question. This makes us wonder 
whether or not the attorneys who 
criticize the Supreme Court of the 
present day because of its decisions 
are not as far wrong as was Mr. 
Pettigru. It may be that, 105 years 
from now, some of the decisions of 
which we now complain may be 
regarded by the generation of that 
day as outstanding decisions. 


Presumption as to Survivorship 


It is unusual for an entire family 
to perish in the same disaster. For 
this reason, there are comparatively 
few cases pertaining to this subject. 
The rules of the civil, or Roman law, 
as to survivorship, where death is 
caused by the same catastrophe, 
were different from the rules of the 
common law in England. The civil 
law indulged in many presumptions 
with reference to survivorship 
when the members of a family died 
in the same disaster. If the members 
of the family had all reached the age 
of 60 years, the youngest was 
presumed to have survived. If all 
the members of the family were 
under 15, the eldest was presumed 
to have lived the longest. As 
between the sexes in the same class, 
the presumption of survivorship 
was in favor of the male. 

Articles 721 and 722 of the Code 
of Napoleon of France made the 
following provisions as to 
survivorship: 

If those who perish together were under 
fifteen years, the eldest shall be presumed to 
have survived. If they were all above sixty, 
the youngest shall be presumed to have 
survived. If some were under fifteen years, 
and others more than sixty, the former shall 
be presumed to have survived. 

If those who perished together were of the 
age of fifteen years complete, but less than 
sixty, the male is always presumed to have 
survived, where there is equality of age, or 
the difference which exists does not exceed 
one year. If they were of the same sex, the 
presumption of survivorship, which gives 
rise to succession according to the order of 
nature, must be admitted; thus the younger is 
presumed to have survived the elder. 


The common law of England, 
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which was adopted as the law of 
Florida by the Legislative Council 
on November 6, 1829, did not 
indulge in any such presumptions as 
those of the civil law and of the 
Code Napoleon. Under the 
common law of England, where 
two or more persons perished in the 
same disaster, if no evidence could 
be produced to prove which 
survived, there was no presumption 
of law whatever upon the subject as 
to which one died first. The title to 
property owned by each person 
dying in such disaster descended as 
though he had survived the other or 
others. In other words, under the 
English common law adopted in 
Florida, if there is no evidence to 
show survivorship, the title to the 
property of each person dying 
remains where it is found to be 
vested at the time of death, and 
descends accordingly. 

The earliest English case in which 
the question of survivorship 
between persons dying at the same 
time was considered in that of 
Broughton v. Randell, 1 Cro. Eliz. 
502, Noy, 64, decided in 1596. In 
this case a father and his son were 
both hanged at the same time; they 
were joint tenants in certain real 
estate. Under the common law title 
held in joint tenancy descended to 
the survivor. If the father survived, 
his widow would be entitled to 
dower; if the son survived, his 
widow would take the dower rights 
in the real estate. In the trial of the 
case the evidence showed that after 
the father and son were hanged, the 
legs of the son gave a kick or jerk 
after the muscles of the father had 
been sstilled in death. On this 
evidence it was decided that the son 
survived his father, and his widow 
took the dower rights in the land. 
The two reports of this English case 
differ as to whether it was the son or 
the father who gave the last kick, 
but both agree that the widow of 
the survivor was entitled to the 
dower. 


The next English case on the 
question of survivorship in a 
common calamity was that of 
Hitchcock v. Beardsley, 1 West Ch. 
445, 25 Eng. Reprint 1025, decided 
in 1738. In this case a husband and 
wife were lost at sea, with all on 
board, in the wreck of a vessel 
bound for Coruna. As there was no 
evidence to determine who died 
first, Lord Chancellor Hardwicke 
plainly indicated the rule which is 


now accepted as the rule of the 
common law, that there is no 
presumption as to the order of 
death in a common disaster. 


The question of survivorship was 
considered in several other English 
cases with some doubt and 
hesitation as to accepting this rule, 
which we now regard as the 
common law rule, but all doubt as 
to this question in England was 
ended with the case of Underwood 
v. Wing, 10 Beav. 459, 52 Eng. 
Reprint 428, decided in 1854. In that 
case, Mr. and Mrs. Underwood, 
with their two sons and a daughter, 
embarked for Australia on the ship 
Dalhousie, which was wrecked off 
Beachy Head. Of all those on board 
only one sailor survived, and he told 
the story of the catastrophe. He 
stated that, after the ship struck, the 
husband and wife and the two boys 
were grouped on deck; that the 
husband held his wife in his arms, 
and that the boys were clinging to 
their mother. A moment later a 
great wave washed them ll 
together into the sea. The daughter 
was separated from the group, and 
was seen alive after the group had 
been washed into the sea. She was 
lashed to a spar, but later she too 
was swept into the sea and died. 
The court held that this evidence 
was sufficient to establish that the 
daughter was the last survivor. The 
court did not indulge in the 
speculation that the father might 
have been able to swim and live 
longer than the daughter. The 
Supreme Court of Florida, in the 
Croom case, likewise refused to 
indulge in the presumption that 
Hardy Bryan Croom lived longer 
than the other members of his 
family, although the evidence 
disclosed that he was an excellent 
swimmer.® 

Under the common law of 
England the question of 
survivorship is a matter of 
evidence, and not of positive 
regulation, as under the civil law. 
Under the common law, in the 
absence of evidence, there is no 
presumption of law upon the 
subject. The rules of the civil law 
have never been recognized in the 
United States, except in the states of 
Louisiana and California. The rules 
of the English common law have 
always been applied in the other 
states of the union when questions 
arose as to survivorship among 
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those who perished in a common 
disaster. 

The first cases in America to deal 
with this question of survivorship 
arose as a result of wrecks of 
steamboats plying between 
Charleston, South Carolina, and 
northern points. On the night of 
June 14, 1838, the steamboat 
Pulaski, after leaving Charleston 
for Baltimore, Maryland, was 
destroyed by the explosion of one 
of her boilers. Out of this disaster 
grew the two earliest cases in the 
United States wherein the courts 
were called upon to decide the 
question of survivorship in a 
common disaster. 


One of the cases was that of Pell 
v. Ball, 1 Cheves Eq. 99, decided by 
the Supreme Court of South 
Carolina in 1840. It appears from 
the case that Mr. and Mrs. Ball and 
their adopted daughter were 
among the passengers who 
perished in the wreck of the 
steamboat Pulaski. Mr. Ball 
left a will under which it became 
material to determine whether Mrs. 
Ball survived him. Although the 
evidence was slight, the Supreme 
Court of South Carolina deemed it 
sufficient to prove that the wife out- 
lived her husband. She was seen 
and heard calling for him some time 
after the explosion, while her 
husband was never seen nor heard 
thereafter. 

The other case which arose as a 
result of the wreck of the Pulaski 
was that of Coye v. Leach, 8 Met. 
371, 41 Am. Dec. 518, decided by 
the Supreme Court of Massachu- 


setts in 1844. This case involved the 
estate of Sylvanus Keith. He and his 
only daughter, Caroline E. Coye, 
with her husband, George M. Coye, 
and their only child, Caroline K. 
Coye, died in the wreck of the 
Pulaski. The parties in this case 
agreed that no evidence could be 
obtained tending to show which of 
said persons actually survived. The 
court held that, since there was no 
aid from any evidence of the 
circumstances attending the 
destruction of the boat, the position 
of the persons in the same, or any 
other fact connected therewith 
raising any presumption of 
survivorship, this question could 
not be settled by indulging in 
presumptions as to the survivorship 
because of the difference in age and 
sex. If there had been any material 
evidence as to survivorship, 
however slight, the court indicated 
that its decision would have been 
influenced thereby. 


There are a number of other 
American cases resulting from the 
death of a family in a common 
calamity, such as a shipwreck, a 
railroad accident, or the murder of 
an entire family. These decisions 
indicate that the common-law rule 
has been adopted generally in all 
the American states except 
Louisiana and California and that, 
where there are no circumstances 
or facts from which it may be 
deduced that one member of the 
family survived the others, there is 
no presumption of law as to which 
one survived. 
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Presumption of Order of Death in 
Florida 

In the Croom case the Supreme 
Court of Florida in 7 Fla. 81, 
recognized the common-law 
principles above discussed, in the 
following language: 

In a question of survivorship, arising out of 
a common calamity, the legal presumption 
founded upon the circumstances of age, size, 
or physical strength, does not obtain in our 
jurisprudence, either as a doctrine of the 
common law or as an enactment of the 
legislative authority. It is a doctrine of the 
civil law. 

But when the calamity, though, common 
to all, consists of a series of successive events, 
separated from each other in point of time 
and character, and each likely to produce 
death upon the several victims according to 
the degree of exposure to it, in such case the 
difference of age, sex and physical strength 
becomes a matter of evidence and may be 
considered. 


These common-law principles 
were never changed in Florida by 
legislative enactment or by judicial 
decision until The Probate Act of 
1933. Section 27 of that Act 
provides: 

Where there is no clear and convincing 
evidence of the order in which the death of 
two or more persons occurred, no one of 
such persons shall be presumed to have died 
first, and the estate of each shall pass as 
though he had survived the other or others. 
F.S.A. 731.26(27). 

It will be noticed that this section 
requires “clear and convincing 
evidence,” whereas the rule 
indicated in the case of Coye v. 
Leach above discussed is that 
inferences of fact may be drawn 
from slight circumstances, where 
the case is not barren of all 
evidence. Perhaps the rule 
established in The Probate Act of 
1933 that “clear and convincing 
evidence” is necessary to establish 
the order in which persons die in a 
common calamity is the better rule. 

In such cases, where there is no 
“clear and convincing” evidence 
which shows the order of the death 
of the members of the family, the 
Florida statute above quoted 
directs that the estate of each 
person pass as though he were the 
survivor of the other or others. For 
illustration, in an intestate case the 
property of the wife would descend 
as though the husband had died first 
and his property would descend as 
though the wife had died first. Thus 
neither would inherit from the 
other. In the case of a husband and 
wife, if they had no_ lineal 
descendants, his estate would 
descend to his blood relatives and 
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her estate to her blood relatives in 
the same manner as though they 
had never married. This rule can be 
varied by contrary provisions in the 
will of a deceased. 

In 194] the legislature enacted the 
Uniform Simultaneous Death Law, 
F.S.A. 736.05, Laws of Florida, 
1941, ch. 20884, which contains 
provisions similar to those of the 
earlier statute, above mentioned, 
and which also provides that: (1) 
when the order of death of two or 
more beneficiaries, who would 
have taken successively by reason 
of survivorship under another's 
disposition of property, cannot be 
determined, the property must be 
divided into as many equal portions 
as there are successive bene- 
ficiaries, and one of these portions 
must go to the estate of each 
designated beneficiary, to be 
distributed to those who would 
have taken if he had survived; (2) 
when the order of death of two or 
more joint tenants cannot be 
established, the property held 
jointly must be divided into as 
many equal parts as there were joint 
tenants, one of which parts must go 
to the estate of each, to be 
distributed as if he had survived; 
likewise, if the order of death of 
tenants by the entirety cannot be 
determined, the estate in the 
entirety must be distributed one- 
half as if one had survived, and one- 
half as if the other had survived; (3) 
when the order of death of an 
insured and the beneficiary named 
in his policy of life or accident 
insurance cannot be determined, 
the proceeds of the policy must be 
distributed as if the insured were 
the survivor.!! 


FOOTNOTES 


' General William Croom established 
planting interests in Gadsden County, 
Florida, in 1826, but never became a citizen 
of Florida. His three sons, Bryan, Richard, 
and George, all became citizens of Florida. 
Hardy Bryan Croom was one of the 
executors of his father’s will and first came to 
Florida in the interest of the estate in 1830. 
Hardy Bryan Croom left no descendants, as 
he and all of his family perished in the wreck 
of the steamboat “Home.” Bryan Croom 
built and lived at “Goodwood,” the former 
palatial home of the late Sen. William C. 
Hodges near Tallahassee. Bryan Croom left 
no children. Richard Croom lived a few 
miles northeast of “Goodwood,” and among 
his descendants in Tallahassee were B. C. 
Whitfield and J. B. Whitfield, Justice of the 
Supreme Court of Florida. George A. 
Croom lived a few miles east of Tallahassee. 
He married Julia Church of Athens, Georgia, 
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the daughter of Alonzo Church, Chancellor 
of the University of Georgia. His son, A. C. 
Croom, was for years, and until his death, the 
State Comptroller of Florida. Among the 
grandchildren of George A. Croom are W. 
C. Croom, Hardy Church Croom, Dr. J. H. 
Randolph, Hayward Randolph, Mrs. 
Thomas P. Denham, and Mrs. John D. 
Baker, all of Jacksonville, Mrs. J. B. 
Whitfield and Mrs. T. M. Dozier of 
Tallahassee, and Mrs. Louise Croom Griffis 
of Lamont, Florida. Hardy Croom of Ocala, 
Florida, is a great grandson of George A. 
Croom. 

2 He was succeeded in North Carolina 
Senate by W. D. Moseley, who later moved 
to Florida and became the first governor of 
this state, 1845-1849. 

3 One of these beautiful trees is growing 
on the grounds of the state capitol at 
Tallahassee, near the southeast corner. 

4 A botanical catalogue by Hardy Bryan 
Croom was on the press when he died. It was 
published under the supervision of Dr. 
Torrey of New York. 

5 The above quotation is taken from an 
appendix to a sermon preached on Sunday 
moming, October 22, 1837, by the Rev. 
Thomas Smyth, pastor of the Second 
Presbyterian Church of Charleston, S. C. 
The appendix consists of a narrative of the 
loss of the steamboat which was written by 
the Rev. Thomas Smyth for Mr. Hussey, one 
of the passengers. Mrs. Samuel Gaillard 
Stoney, 129 Tradd Street, Charleston, S.C., a 
granddaughter of the Rev. Thomas Smyth, 
courteously lent me volume 5. of Smyth’s 
Works, which contains this sermon. 

6 Portsmouth, North Carolina, is located 
on the south side of Ocracoke Inlet to 
Pamlico Sound. 

7In her testimony, Mrs. Susan E. 
Winthrop, one of the witnesses for the 
complainants in the Croom Case, did not 
mention the body of Justina Rosa Croom, 
and I have been unable to find any account 
of the recovery of the body of that child. 
However, among the old family records 
exhibited to me by the late Francis B. 
Winthrop is a letter dated August 16, 1885, in 
which the statement is made that the body of 
Justina Rosa was recovered and brought to 
New Bern for burial also. The bodies of 
Hardy Bryan Croom and his eldest daughter, 
Henrietta Mary, were never recovered. The 
bodies of Mrs. Croom and her two children, 
William Henry and Justina Rosa, now repose 
in the Nathan Smith vault in Cedar Grove 
Cemetery, New Bern, N.C. 

8 The complainants, Henrietta Smith, wife 
of Nathan Smith, Sr., and her daughter, 
Elizabeth M. Armistead, moved to Florida 
from New Bern, North Carolina, while the 
litigation was pending. Henrietta Smith had 
five children, Nathan, Frances, Henrietta, 
Elizabeth, and Justina B. Smith. Nathan died 
without issue; Frances married Hardy Bryan 
Croom and perished with him and her 
children in the wreck of the steamboat 
Home; Henrietta married John B. Carroll, a 
New York broker, and died without issue; 
Justina died without issue at the age of 
sixteen. Elizabeth M. Armistead was the only 
surviving child, and she was one of the 
plaintiffs in the Croom case. Her only child 
was Susan E. Winthrop, whose only child 
was John S. Winthrop. His children now 
living are Evelyn Winthrop Randolph of 
Jacksonville, Florida, Guy L. Winthrop and 
Frances B. Winthrop, prominent citizens of 
Tallahassee, and great-great-grandchildren 


of Henrietta Smith, one of the plaintiffs. 
Henrietta Smith died on February 10, 1862, 
and was buried in the Winthrop vault on 
Betton Hill plantation, one mile northeast of 
Tallahassee. The war between the states was 
then in progress, and for this reason it was 
not practical to take her body to New Bern 
where her husband and children were 
interred. Her daughter, Elizabeth 
Armistead, died in 1865, and her grand- 
daughter, Evelyn Susan Winthrop, died on 
February 14, 1875. Both were placed with 
Mrs. Smith in the family vault on Betton Hill 
plantation. This plantation was received by 
Mrs. Smith asa result of the Croom litigation. 
It was sold by her descendants about thirty- 
seven years ago, and at that time the remains 
of Mrs. Smith, her daughter, Mrs. Armistead, 
and her grand-daughter, Mrs. Winthrop, 
were removed and placed in one grave in the 
Episcopal cemetery in Tallahassee, Florida. 
It is interesting to note that the Smith and 
Croom families, who litigated bitterly for 
nineteen years over the estate of Hardy 
Bryan Croom, were united again in the 
marriage of Evelyn Winthrop, great-great- 
granddaughter of Henrietta Smith, to Dr. J. 
H. Randolph, great nephew of Hardy Bryan 
Croom. 

® The evidence also disclosed that Hardy 
Bryan Croom was in such feeble health at the 
time of the wreck that it would have been 
impossible for him to have survived very 
long in the water. The transcript of record 
indicates that he thought he was afflicted 
with tuberculosis. In this he was evidently 
mistaken, as the record discloses that he was 
constantly referring to his illness from chills 
and fever. The newspapers of that time were 
filled with advertisements of all kinds of 
remedies and nostrums for the prevention of 
chills and fever. The advertisements 
frequently stated that chills and fever were 
forerunners of tuberculosis. Although Mr. 
Croom was a man of science, he was 
doubtless influenced by such advertise- 
ments, as the malaria germ had not been 
discovered at that time. Doubtless the truth 
is that he was a sufferer from malaria, as that 
section of North Carolina near New Bern has 
been known as a malaria belt for many years. 

'© There are only two monuments in the 
churchyard of St. John’s Episcopal Church 
in Tallahassee, and they are almost 
duplicates, except as to the inscriptions 
thereon. The one in the southwest corner is 
erected to Hardy Bryan Croom and his 
family, and the other is at the northwest 
corner of the churchyard and is erected to 
the memory of Rev. J. L. Woart and his wife, 
Elizabeth, who died in the wreck of the 
steamship Pulaski on June 14, 1838. The 
Pulaski left Savannah, Georgia, on 
Wednesday, June 13, 1838, with many 
passengers, and arrived at Charleston that 
evening. The next morning the Pulaski 
departed for Baltimore, and pursued her 
course until about eleven o'clock that night, 
when the starboard boiler exploded. 


'! The historical information in this article 
has been gathered from newspapers 
published in 1837, and from the original 
transcript of record in the case of Smith and 
Armistead v. Croom, 7 Fla. 81, on file in the 
office of the Clerk of the Supreme Court at 
Tallahassee, as well as from old family 
records. I am not related by blood or by 
marriage to any of the persons named. My 
purpose in writing this article is to rescue 
from oblivion the interesting bit of Florida 
history discussed herein. 
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In this, the year of our 
Bicentennial, the nation’s attention 
is focused upon those people and 
events which led to the creation of a 
free nation from 13 British colonies 
in America. During one minute of 
prime-time television every night 
we are reminded of the way it was 
200 years ago today. We, as 
members of the legal profession, 
should also be reminded of the role 
which members of our profession 
played in the founding of our 
republic. 

Throughout our history, lawyers 
have been the framers and 
defenders of our democratic form 
of government. A common 
denominator shared by many of our 
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By J. Rex Farrior, Jr. 


| The Nation 


founding fathers was a background 
in law, which is clearly reflected in 
their documents charting a young 
nation’s future. From the 
Declaration of Independence to the 
United States Constitution, the 
instruments which set forth the 
principles and goals of a free people 
were the product of the great legal 
minds of the day. 

Today’s lawyers should be 
openly proud of the role of the 
lawyer in the founding of the 
United States of America, for our 
country, as we know it, would not 
exist but for the participation of 
these men, all lawyers. 


John Adams (1735-1826) 


Following graduation from 
Harvard at the age of 20, John 
Adams became a schoolmaster with 
the intention of becoming a 
minister. He soon changed his 
mind, however, and began the 
study of law in the belief that “The 
study and practice of law ... does 
not dissolve the obligations of 
morality or of religion.” He was 
admitted to the bar at the age of 23 
and immediately began the 
practice of law in _ Braintree, 
Massachusetts. Becoming increas- 
ingly interested in public affairs, 
Adams moved his law practice to 
Boston in 1766. His reputation as a 
lawyer grew rapidly, and _ his 
identification with the patriotic 
cause was established by his 
involvement in such political cases 
as the defense of John Hancock 
against a smuggling charge. He was 


Role of the Lawyer in Founding of our Nation 


devoted to the law, but was forced 
into public life by the political 
events of the time. 

Adams was chosen in 1774 as a 
Massachusetts delegate to the First 
Continental Congress. He 
seconded Richard Henry Lee’s 
motion for independence, assisted 
Jefferson in the drafting of the 
Declaration of Independence, and 
defended it in its passage through 
Congress. At the beginning of the 
war he nominated Washington to 
serve as the commander-in-chief of 
the Colonial Army, and after the 
war he negotiated the peace treaty 
with Great Britain that recognized 
American independence. Soon 
thereafter he was elected as the first 
Vice President of the United States, 
and upon Washington’s retirement 
he was elected to the Presidency. 
Extraordinarily, both John Adams 


‘and Thomas Jefferson passed away 


on July 4, 1826, the 50th anniversary 
of the adoption of the Declaration 
of Independence, for which both 
men were primarily responsible. 


Charles Carroll (1737-1832) 


At an early age, Carroll was sent 
to France by his father to receive a 
Catholic education. Before 
returning to the colonies, he studied 
law in London. After his return 
from Europe, he became a leader of 
the patriotic movement in 
Maryland. As one of the three 
wealthiest men in America, Carroll 
had more to lose than most by being 
identified as a patriot by England. 
Nevertheless, following his election 
to the Continental Congress he 
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demanded that the Maryland 
delegates be instructed to vote for 
independence with the majority of 
the other colonies. He then 
immediately proceeded to 
Philadelphia and voted for the 
Declaration’s adoption, signing the 
instrument on August 2, 1776. He 
later served as one of Maryland's 
first U.S. Senators in Congress, and 
he lived to be the last surviving 
signer of the Declaration of 
Independence. 


Samuel Chase (1741-1811) 


Chase began the study of law at 
the age of 18 and was admitted to 
the bar in Maryland two years later. 
As a member of the “Sons of 
Liberty” he worked hard for revolt 
against the British, participating in 
numerous demonstrations, such as 
those against the Stamp Act. As a 
member of the Maryland 
Convention and a delegate to the 
First Continental Congress, he 
campaigned with Charles Carroll to 
permit the Maryland delegates to 
vote for independence. After riding 
150 miles in two days, he arrived in 
Philadelphia with new instructions 
for the Maryland delegates on the 
night before the decisive vote. 

Although Chase opposed the 
adoption of the U.S. Constitution, 
he served on a committee which 
proposed amendments to protect 
trial by jury and freedom of ‘the 
press. President Washington later 
nominated Chase to the United 
States Supreme Court, a position he 
held for 15 years. 


William Ellery (1727-1820) 
Following graduation from 
Harvard at the age of 19, William 
Ellery engaged in various trades in 
Rhode Island over the next 28 years. 
It was not until 23 years after 
graduation from college that he 
took up the practice of law. 
Although a late starter, he soon 
developed a successful practice. 
After fighting broke out in 1775, 
the Rhode Island Legislature 
declared its independence of 
British rule in May 1776. During that 
month, Ellery was elected to 
Congress and given the task of 
securing the independence vote 
from all the colonies. Although 
offered the office of chief justice of 
the superior court of Rhode Island 
in 1785, he chose to remain a 
member of Congress, where he felt 
he could be most effective. 
Following his retirement from 
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Congress, he held minor 
government posts for the 
remainder of his life. 


Patrick Henry (1736-1799) 

Following unsuccessful attempts 
at various business ventures, Patrick 
Henry turned to the study of law at 
the age of 24. Six weeks later, he 
was admitted to the Virginia Bar 
and proceeded to handle more than 
1,100 cases in his first three years of 
practice. At the age of 29, Henry 
was elected to the Virginia House of 
Burgesses, where he soon became 
known as a supporter of patriotic 
measures. Urging the arming and 
training of men for the defense of 
the colonies at the Second Patriotic 
Convention of Virginia, Patrick 
Henry was immortalized by his 
speech which concluded with the 
phyase, “Give me liberty or give me 
death!’” He served in the 
Continental Congress as a delegate 
from Virginia and contributed to 
legislation which provided for a 
Continental Army and to the 
appointment of George Washing- 
ton as Commander-in-Chief. 

Henry was elected Governor of 
Virginia five times and served as a 
delegate to the Constitutional 
Convention. He _ strenuously 
opposed adoption of the 
Constitution, and was largely 
responsible for the adoption of the 
Bill of Rights. In his later years he 
returned to his law practice where 
he became an authority in 
international law. 


Thomas Heyward, Jr., (1746- 
1809) 

Thomas Heyward began his 
study of law in the office of a local 
attorney. He completed his study in 
London and was admitted to the 
bar there at the age of 19. He was 
admitted to the bar in South 
Carolina upon his return from 
Europe at the age of 25. Along with 
his practice, he became quite active 
in government and was chosen to 
the Continental Congress, 
participating in the debates on 
independence and signing the 
Declaration. He returned to South 
Carolina and served as a circuit 
judge until his enlistment in the 
militia as an artillery officer. 
Following his duty in the militia, he 
again served in the legislature and 
as a circuit judge. He spent his last 
years quietly on his plantation in 
South Carolina. 


William Hooper (1742-1790) 

Rather than becoming a minister 
as his father wanted, he began the 
study of law following his 
graduation from Harvard at the age 
of 18. His study in the law office of 
James Otis greatly influenced his 
future political life. Believing that 
greater opportunity was available 
to a young lawyer in North 
Carolina, Hooper left Boston 
following his admission to the 
Massachusetts Bar. He was elected 
to the Continental Congress from 
North Carolina, and although he 
was absent when independence 
was voted, he returned in time to 
sign the Declaration. After the war, 
Hooper returned to North Carolina 
to resume his law practice. 


Francis Hopkinson (1737-1791) 

After graduating from what is 
now the University of Pennsylvania 
at the age of 19, Hopkinson studied 
law in the office of the attorney 
general of Pennsylvania. Following 
his admission to the bar he 
practiced law in Philadelphia. He 
was elected to the Continental 
Congress as a delegate from New 
Jersey, and as a delegate voted for 
and signed the Declaration of 
Independence. 

Hopkinson served as judge of the 
admiralty of Pennsylvania and as 
judge of the first federal court to 
function under the U.S. 
Constitution. Hopkinson will be 
remembered most as a political 
satirist during the war and as the 
designer of the American flag. 


Samuel Huntington (1731-1796) 

Huntington was a selfmade man 
who grew up on a farm and studied 
law in his spare time. He was 
admitted to the Connecticut Bar at 
the age of 27 and began to develop a 
successful practice. At the age of 33 
he began a career of public service 
to Connecticut, and in 1775 was 
elected to the Second Continental 
Congress. While in Congress he 
voted for and signed the 
Declaration of Independence, and 
also signed the Articles of 
Confederation. He suceeded John 
Jay as president of Congress in 1779 
and served until 1781. Upon his 
return to Connecticut he served as 
associate justice and eventually 
chief justice of the state superior 
court. 
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Thomas Jefferson (1743-1826) 

Following graduation from the 
College of William and Mary at the 
age of 19, Jefferson commenced the 
study of law under George Wythe, 
the most noted teacher of law of his 
generation in Virginia. He began a 
successful law practice at the age of 
2A, abandoning it for a political life 
shortly before the beginning of the 
revolution. Jefferson soon became 
known as an exemplary literary 
draftsman, his work a reflection of 
his legal training. Not known as an 
effective public speaker, he was 
nevertheless elected to Congress in 
1775. At the young age of 33, 
Jefferson was chosen along with 
John Adams, Benjamin Franklin, 
Roger Sherman and Robert R. 
Livingston to draft a declaration of 
independence. He was _ chosen 
within this select committee to 
draw up this most important of 
documents, and his was the work 
ultimately adopted, save for minor 
changes made by Franklin and 
Adams. 

His career of public service is 
without equal. He was a 
tremendously effective legislator 
on both state and national levels. 
Jefferson served as the Governor of 
Virginia and founded the 
University of Virginia. He was 
appointed by Washington as the 
first Secretary of State under the 
Constitution and he was elected as 
our second Vice President and our 
third President. In accordance with 
his wishes, he is remembered on his 
gravestone as the author of the 
Declaration of Independence and 
the Virginia Statute for Religious 
Freedom, and the father of the 
University of Virginia. 


Thomas McKean (1734-1817) 
Thomas McKean studied law in 
Delaware and was admitted to the 
bar at the age of 20. During the next 
10 years he developed a successful 
law practice in Delaware, 
Pennsylvania, and New Jersey. His 
career of public service began at the 
age of 22 in Delaware, which he 
later represented in the Continental 
Congress. He also became active in 
the public affairs of Pennsylvania, 
and in 1777 became chief justice of 
the state. He remained active in 


Delaware politics, however, and 
for six years held offices in both 
states. He served as chief justice of 
Pennsylvania for 22 years, during 
which time he also served as 
president of the Congress of the 
Confederation. McKean is 
remembered as one of the most 
energetic men of the time, serving 
in public office for more than 50 
years. 


James Otis (1725-1783) 

Descended from a long line of 
prominent lawyers and _ jurists, 
James Otis studied law under one of 
the leading attorneys of the 
colonies. At the age of 23 he was 
admitted to the Massachusetts Bar 
and opened a Boston law practice. 
Otis achieved prominence by 
successfully challenging the legality 
of the use of writs of assistance by 
the Royal government. He soon 
became the leading political activist 
in Boston, his time being occupied 
by such organizations as the Sons of 
Liberty. Unfortunately, prior to the 
revolution he was involved in a 
brawl which left him mentally 
deranged for the remainder of his 
life. Nevertheless, he is considered 
to have laid the foundation for the 
eventual struggle for indepen- 
dence. 


William Paca (1740-1799) 

William Paca began the study of 
law at the age of 19 in the office of 
an Annapolis attorney. Prior to his 
admission to the bar, he completed 
his legal education in London. He 
soon developed his law practice 
and began a career of public service 
in Maryland. He was elected to 
Congress in 1774, where he served 
until 1779. After the removal of 
restrictions by Maryland, he voted 
for and signed the Declaration of 
Independence. In 1789 Washington 
appointed him to a federal district 
judgeship, a position which he held 
until his death. 


Robert Treat Paine (1731-1814) 
Robert Treat Paine, a Puritan, 
studied theology and pursued a 
brief career in the ministry. 
However, he soon changed to the 
study of law under Benjamin Pratt, 
a New York lawyer. A respected 


attorney at a young age, he was 
chosen special prosecutor in the 
famous “Boston Massacre” trial, 
which made him famous 
throughout the colonies. He served 
in the Continental Congress as one 
of the Massachusetts delegates, 
while holding various public offices 
in the state. He served as attorney 
general for Massachusetts, and for 
14 years served on the state 
supreme court. Paine was one of the 
few to sign both the “Olive Branch 
Petition,” a final appeal to the 
Crown, and the Declaration of 
Independence. 


John Penn (1741-1788) 

John Penn educated himself for 
the practice of law in the library of a 
relative, and was admitted to the 
bar at the age of 21. After 12 years of 
practice in Virginia, he moved to 
North Carolina, where he soon 
became a leader of the state. He 
was elected to the Continental 
Congress from North Carolina and 
voted for and signed the 
Declaration of Independence. 
Following the war, he returned to 
North Carolina to practice law until 


his death. 


George Read (1733-1798) 

George Read began his legal 
career by studying in a Philadelphia 
law office, being admitted to 
practice at the age of 19. He opened 
his practice in Delaware, and was 
elected from that state to the 
Continental Congress. He refused 
to vote for independence on July 2, 
1776, but upon its adoption he both 
signed the Declaration and 
continued to support it. He later 
served as a U.S. Senator from 
Delaware and for the last five years 
of his life he held the office of chief 
justice of the state. 


George Ross (1730-1779) 

George Ross studied law in 
Philadelphia and was admitted to 
the Pennsylvania Bar at the age of 
20. Although not elected to the 
Second Continental Congress in 
time to vote for independence, he 
was one of the delegates to sign it on 
August 2, 1776. 
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Edward Rutledge (1749-1800) 

Following in the footsteps of his 
older brother John, a successful 
lawyer, Edward Rutledge studied 
law in London before opening his 
practice in South Carolina. 
Through his brother’s influence, he 
was elected to the Continental 
Congress at the age of 24. Although 
against independence until the final 
vote, he changed his mind and 
became the youngest signer of the 
Declaration. Following the 
revolution, in which he served 
briefly as an artillery officer, he re- 
established his law practice and 
served for 16 years in the state 
legislature. For the last two years of 
his life he served as Governor of 
South Carolina 


Roger Sherman (1721-1793) 

Roger Sherman worked as a 
cobbler and a surveyor before 
entering the practice of law at the 
age of 33. His political career began 
soon thereafter, holding many 
offices in Connecticut. He was 
elected to Congress and was chosen 
to the committee whose task it was 
to draft a declaration of 
independence. Sherman also 
served as a jurist in Connecticut and 
is the only person to have signed all 
of the four great documents of the 
young Republic: the Articles of 
Association, the Declaration of 
Independence, the Articles of 
Confederation, and the Constitu- 
tion. 


James Smith (1719-1806) 

James Smith studied law in his 
brother's office in Philadelphia, 
following which he worked as both 
a lawyer and a surveyor. He raised 
the first company of volunteers to 
defend Pennsylvania against the 
British, and became a signer of the 
Declaration of Independence 
following his election to the 
Continental Congress. He returned 
to the practice of law after the war, 
but held only local public offices. 


Richard Stockton (1730-1781) 
Richard Stockton studied law in 
the office of the leading lawyer of 
New Jersey and was admitted to 
the Bar at the age of 23. He built a 
successful practice and was 
appointed to the New Jersey 
Supreme Court in 1774. He was 
elected as a delegate to the 
Continental Congress on June 22, 
1776, and arrived in Philadelphia in 
time to hear the closing debates on 
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independence and to sign the 
Declaration. Harsh treatment 


following his capture by the British 
hastened his early demise. 


Thomas Stone (1743-1787) 

Thomas Stone borrowed money 
to go to Annapolis, Maryland, to 
study law. At the age of 21 he was 
admitted to the bar and began his 
practice. In 1774, as a_ sheriff's 
lawyer he prosecuted Samuel 
Chase, Thomas Johnson, and 
William Parker, who were later to 
be his colleagues in Congress. While 
a member of Congress, Stone voted 
for and signed the Declaration of 
Independence. He also served on 
the committee which drafted the 
Articles of Confederation, but 
declined to serve in the 
Constitutional Convention in 
Philadelphia because of the illness 
of his wife. 


George Walton (1741-1804) 

George Walton was employed as 
a carpenter’s apprentice until the 
age of 28, at which time he moved 
to Savannah, Georgia, to begin the 
study of law. An ardent patriot, he 
was elected to Congress in 
February, 1776. He signed the 
Declaration of Independence and 
served in Congress until 1778, when 
he was appointed a colonel in the 
Georgia militia. Walton spent the 
remainder of his life serving the 
State of Georgia in the offices of 
Governor, Chief Justice and U.S. 
Senator. 


James Wilson (1742-1798) 
James Wilson was born in 
Scotland where he received the 
greater part of his education. At the 
age of 23 he immigrated to America 
in the midst of the Stamp Act riots. 
After completing two years of 
study in the law office of John 
Dickinson in Philadelphia, he began 
to build a successful practice. 
Wilson was elected as a 
Pennsylvania delegate to the 
Continental Congress, subsequent- 
ly voting for and signing the 
Declaration of Independence. As a 
delegate to the Constitutional 
Convention of 1787, he played a 
major role by acting as_ the 
spokesman for the aging Benjamin 
Franklin and as a contributing 
member of constitutional 
drafting committee. He was later 
appointed by Washington as an 


associate justice of the first U.S. 


Supreme Court, which position he 
held until his death. 


George Wythe (1726-1806) 

George Wythe attended the 
College of William and Mary prior 
to studying law in the office of an 
uncle. He soon became one of the 
public leaders of Virginia and 
served as a delegate to the 
Continental Congress. He 
supported and signed the 
Declaration of Independence and 
helped organize the Constitutional 
Convention. 

Wythe, like other lawyers of his 
day, took students into his office to 
study law. Among those who 
studied in his office were Henry 
Clay, John Marshall, James Monroe 
and his most gifted student, 
Thomas Jefferson. During 
Jefferson’s term as Governor of 
Virginia, Wythe became the first 
professor of law at an American 
college. Wythe later became the 
chancellor of the Virginia courts 
and established a small law school 
of his own. 


Conclusion 

We as lawyers can be proud of 
our profession’s contribution to a 
government founded in the 
preservation of liberty and the 
protection of the rights of the 
individual. Today, as was true 200 
years ago, lawyers are uniquely 
qualified to serve the public and 
preserve our form of government. 
Lawyers drafted our federal and 
state constitutions and lawyers are 
constantly called upon to uphold 
them. We all share the pride in our 
nation so ably expressed years ago 
by another lawyer, Francis Scott 
Key, in “The Star Spangled 
Banner.” The unselfish involvement ' 
of successful lawyers in the 
founding of our republic should 
encourage our involvement in its 
preservation. 
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As provided in the FIRST TEN AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES 
Effective December 15, 1791 


Preamble 


adopting the eae expressed a desire, in order to prevent miscon- 
struction or abuse of its powers, that further declaratory and restrictive 


clauses should be added: And as extending the ground of public confidence 
én the Government, will best insure the beneficient ends of its institution. 


— 


ig Ri ht to Freedom of Religion, Speech, 
| Press, Assembly, Petition. 

Congress shall make no law respecting an op omer yond 

of religion, or prohibiting the free exercise 

abridging the freedom of speech, or of the press; nodal 


right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances. 


A well Militia, necessary to the security 
Sat, the Fight of the people hep nd bea 
Arms, shall not be infringed. 


3 | Rights on of Soldiers. 

No Soldier shall, in time of peace, in any 
war, but in 2 manner to be prescribed by law. 


Right 
The right of the to be secure in their persons, 
houses, papers, effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon cause, su by Oath or 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

: to Protection of Persons 

5 Right and Property. 

No person shall be held to answer for a capital, or other. 
wise infamous crime, unless on a presentment or indict- 
ment of a Grand Jury, except i in cases arising in the land 
or naval forces, or in the Militia, when in actual service, 
in time of War or public danger; nor shall any person 


be subject for the same offense to be twice put in 
Selisaniaapoesi nor shall be compelled in any 


against Unreasonable Search 
and Seizure. 


Criminal Case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due os 
cess of law; nor shall private property for pu 
use, without just compensation. 


6 | Rig h £5 of Persons Accused of Crime. 


be taken 


In all be rosecutions, the accused shall enjoy the 
oes and public trial, by an impartial jury 

the State district wherein the crime shall have 
been committed, which districts shall have been prev- 
iously ascertained law, and to be informed of the 
mature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory pro- 
cess for obtaining Witnesses in his favor, and to have 
the Assistance of Counsel for his defense. 


Right of ria ial by Jury 


In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall 
be preserved, and no fact tried by a jury shall be other- 
wise re-examined in any Court of the United States, than 
according to the rules of the common law. 


oO R i ht to Protection Against Excessive 
g Fines, Bail, Punishment. 

Excessive bail shall not be required, nor excessive fines 

imposed, nor cruel and unusual punishment inflicted. 


not enumerated retained 
Righ {5 by the people. 
The enumeration in the Constitution of certain rights, 
shall not be construed to deny or disparage others re- 
tained by the people. 


reserved to the States 
@ Rights and the People. 


The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are re- 
served to the States respectively, or to the people. ane 


THE BILL OF RIGHTS 
COMMEMORATION COMMITTEE 


dee 
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While the nation celebrates its 
Bicentennial, former Supreme 
Court Justice Alto Lee Adams 
celebrates the beginning of the 
fourth quarter of his life with a story 
that he calls The Fourth Quarter. It 
is the story of the life, in great detail, 
of a farm boy from the Florida 
Panhandle who overcame poverty 
through the resources afforded him 
by his practice of law. 


CURRENT FLORIDA LEGAL LITERATURE 


The University of Miami Law 
Review is published four times a 
year by the students of the 
University of Miami School of Law. 
Subscriptions are available at 
$12.50 per annum. Correspondence 
should be addressed to University 
of Miami Law Review, University 
of Miami, Coral Gables, Florida 


33124. An abstract of articles 
contained in University of Miami 
Law Review, Volume 30, Number 
1, follows: 


Twelfth Survey of Florida Law, 
Part One 


Civil Procedure, by Minnette 
Massey and Jeff Tanen. 

Changes in Florida civil 
procedure which are discussed by 
the authors include the areas of 
jurisdiction over the person, venue, 
pleading and pretrial procedures, 
joinder and severance of parties, 
discovery, dismissal, trial, jury 
instructions, and post-trial 
proceedings. 


Commercial Law, by Daniel E. 
Murray. 

Professor Murray’s discussion of 
recent changes in this area covers 


the sales of goods, products liability 


and warranties, negotiable 
instruments, mortgages, barring 
transactions, and secured 
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Alto Adams is deeply proud of 
his accomplishments, and the fact 
that he has made several millions of 
dollars, has served on the Supreme 
Court of Florida twice, has known 
all of the Governors of Florida 
personally since he was a teenager 
and that he has exerted some 
influence on the way Florida has 
grown. 

There is much Florida history 


transactions. New legislation in the 
field is also discussed. 


Family Law, by Daniel E. Murray. 
The status of various areas in the 
broad field of family law is 
explored. A substantial portion of 
the article is devoted to the topics of 
dissolution of marriage and 
alimony, as well as aspects of 
property rights, antenuptial and 
post-nuptial agreements, custody 
and support of children, and 
adoption. Guardianship and 
illegitimacy are also discussed. 


Student Comments 


Interpreting COGSA: The Meaning 
of “Package” by Henry van 
Wageningen 

Mr. van Wageningen begins with 
a brief explanation of the historical 
development of the concept of the 
Carriage of Goods by Sea Act 
(COGSA), and the interpretations 
placed upon it by the courts. One of 
the problems of modern shippers is 
that the carrier's liability for 
damaged or lost goods is subject to 
a per package limitation which has 
become inadequate due to modern 
techniques for mass container- 
ization. Various remedies are 
explored, with the author arguing 
for a recovery based on a 
percentage of the value of the 
cargo, rather than the stated 
amount of $500 per package. 


included in the 358-page book. 
More interesting yet are the back- 
stage glimpses of some of the 
workings of the courts and political 
factions moving in Florida from the 
early 1920's to the present day. 
The Fourth Quarter, as told to 
writer Tom Dunkin, was privately 
published by Adams, Adams- 
Whiddon Farms, P.O. Box 1450, 
Fort Pierce, Florida 33450. $11.15. 


Cases Noted 


United States v. Maine, 95 S. Ct. 
1155 (1975). 

The United States Supreme 
Court decided that, as an incident 
of national sovereignty, the federal 
government may, to the exclusion 
of coastal states, exercise control 
over the seabed and subsoil under 
the Atlantic Ocean from the 
boundary of the three-mile 
territorial limit to the outer edge of 
the continental shelf. The article 
traces the history of similar cases, 
including United States v. 
California, 332 U.S. 19 (1947), and 
United States v. Texas, 339 U.S. 707 
(1950), and notes that this is the first 
case in which the Court has dealt 
with this question in regard to the 
original colonies. The author 
concludes with a call for a more 
rational and comprehensive 
allocation in the continental shelf. 


United States v. Florida, 95 S. Ct. 
1162 (1975) 

The question of Florida’s 
boundaries was severed from that 
of the other coastal states in United 
States v. Maine. The Court held that 
Florida’s bound arywouldextend no 
more than three miles into the 
Atlantic three marine leagues 
(about 27 miles) into the Gulf of 
Mexico, as provided by Congress in 
the Submerged Lands Act ot 1953. 
It was further held that such 
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boundaries would be ambulatory, 
so that erosion, acelation, and other 
changes in the coastline. It would 
also cause a corresponding change 
in the boundaries. 


Holland v. State, 302 So. 2d 806 
(Fla. 2d Dist. 1974) 

The defendant was charged with 
misprision of felony, the failure of 
one with knowledge of a felony to 
report it to the proper authorities. 
The District Court of Appeal, 
Second District, held that the 


common law crime of misprision of 
felony is not part of the substantive 
criminal law of Florida. The case 
was one of first impression in 
Florida, and the court refused to 
adopt the theory of misprision. The 
examined the decision, 


author 


noting that possible alternatives to 
the common law rule, or modifying 
the common law by adding the 
requirement of evil motive. The 
article concludes with the opinion 
that the social welfare might better 
be served by retaining the common 
law rule in order that the public be 
required to aid in law enforcement. 


Fifth Circuit Survey of Cases 


The Texas Tech Law Review 
(Volume VII, Number 2) 
Symposium 1976, offers an 
extensive survey of cases decided 
by the United States Court of 
Appeals for the Fifth Circuit. The 
survey period for this Second 
Survey Issue of the Texas Tech Law 
Review covers September 1, 1974, 


through August 31, 1975, in a total of 
317 pages. 


The cases within the survey 
period have been grouped within 
the following general headings: 
Administrative Law, Admiralty, 
Anti-Trust, Bankruptcy, Civil 
Procedure, Civil Rights, Criminal 
Law and Procedure, Environ- 
mental Law, Intellectual Property, 
Labor Law, Securities and Tax. 
Copies of this Second Survey 
Edition of the Texas Tech Law 
Review (as well as the First Survey 
Edition which is Volume VI, 
Number 2) may be obtained for a 
price of $6 plus 35¢ postage from 
the Business Manager, Texas Tech 
Law Review, Texas Tech 
University, Lubbock, Texas 79409. 


The Florida Bar’s 19,355 members 
(and growing) make it the 5th 
largest state bar in the country. 


Make 
your pledge 
to the 


Bar Center Campaign. 
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Summary of Judicial Ethics Opinions 


Inquiry: As a circuit judge 
exercising juvenile court 
jurisdiction, I have been asked by 
the local Boys’ Club to give a taped 
interview on juvenile problems 
facing this community and the 
value of the Boys’ Club offering 
some alternatives to juvenile 
delinquency problems in_ the 
circuit. It is proposed that this 
taped interview be shown on a 
seven-hour telethon to raise funds 
for the local Boys’ Club. 

Although I would like very much 
to be able to give this interview, I 
have a serious question as to 
whether or not this would conflict 
with Canon 5 B (2) of the Code of 
Judicial Conduct. 


Response: The committee 

unanimously is of the opinion that 
your participation in the taped 
interview for its utilization in the 
manner described would conflict 
with Canon 5B(2), which provides 
as follows: 
(2) A judge should not solicit funds for any 
educational, religious, charitable, fraternal, 
or civic organization, or use or permit the use 
of the prestige of his office for that purpose, 
but he may be listed as an officer, director, or 
trustee of such an organization. He should 
not be a speaker or the guest of honor at an 
organization’s fund raising events, but he 
may attend such events. 

While the committee recognizes 
the worthwhile and_ laudable 
purposes of the Boys’ Club 
activities and that participation by 
judges is both desirable and 
commendable, the committee felt 
that the specific purpose for which 
you would be involved, i.e., the 
solicitation of funds, was an activity 
specifically prohibited by Canon 
5B(2). 


Subject of Inquiry: Ethical 
aspect of business arrangements 
entered into prior to appointment 
to circuit court. 


Response: 1. In regard to your 
status as a beneficiary in a Florida 
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land trust where the trustee is a 
national bank wherein you exercise 
no managerial authority nor trustee 
responsibilities and other 
beneficiaries include former 
business associates and two former 
law partners and wherein you are a 
signatory together with the other 
beneficiaries on a promissory note 
providing for regular interest 
payments, a majority of the 
Committee is of the opinion that 
your participation as a beneficiary 
is not inconsistent with the Code of 
Judicial Conduct. 

Two members of the committee 
expressed the view that your 
participation with other lawyers 
might conflict with Canon 5C(1) 
which provides, in part: 

The judge should refrain from financial and 
business dealings that tend to ... involve him 
in frequent transactions with lawyers or 


other persons likely to come before the court 
on which he serves. 


One of the members expressed a 
view about the possible 
applicabilityn 5C(3), which 
provides: 

A judge should manage his investments and 
other financial interests to minimize the 
number of cases in which he is disqualified. 
As soon as he can do so without serious 
financial detriment, he should divest himself 
of investments and other financial interests 
that might require frequent disqualification. 
One of the members called 
attention to that portion of the 
Commentary in Canon 2 which 
provides that a “judge ... must 
therefore expect restrictions on his 
conduct that might be viewed as 
burdensome by the ordinary citizen 
and should do so freely and 
willingly.” 


One of the members called 
attention to that portion of the 
Commentary in Canon 2 which 
provides that a “judge ... must 
therefore expect restrictions on his 
conduct that might be viewed as 
burdensome by the ordinary citizen 


and should do so freely and 
willingly.” 

One member cautioned that the 
judge should not serve as an adviser 
to the trust except insofar as it may 
apply to the disposition of his own 
interest. 

2. With reference to your status as 
a partner with your wife and several 
business associates in the ownership 
and management of a warehouse 
industrial park in which title to the 
property is in your name and your 
wife’s name as tenancy by the 
entireties and wherein no actual 
management responsibility is 
exercised by yourself and your wife 
but instead direct daily 
management is the responsibility of 
your business associates and 
wherein you further indicate that 
you would recuse yourself from any 
proceedings involving _ tenants, 
mortgagees or other persons in the 
industrial park that may come 
before your court, a majority of the 
committee is of the opinion that you 
may continue to own and 
participate as a partner in this 
venture under those circumstances 
and conditions which you have 
described. 

Two members of the committee 
are of the opinion that this business 
venture conflicts with Canon5C (2), 
which provides: 

Subject to the requirements of subsection 


(1), a judge may hold and manage 
investments, including real estate, and 
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engage in other remunerative activity, but 
should not serve as an officer, director, 
manager, advisor, or employee of any 
business. 

Two members of the majority 
expressed a concern that this 
business venture might involve the 
judge in frequent transactions with 
lawyers who are likely to come 
before the court on which the judge 
serves. 


3. With reference to your 
participation in the operation of a 
chain of retail dress shops, along 
with your wife, mother and aunt, all 
of which are owned by individual 
corporations but in turn are owned 
by a single parent company, but 
having advised the members of the 
firm that you will no longer serve as 
an officer or director of such 
companies and wherein occasions 
will arise where your wife or other 
members of your family will ask for 
business advice from time to time, 
the majority of the committee is of 
the opinion that you may continue 
to give business advice to your 
relatives under those circumstances 
and conditions which you have 
described. 

One member of the committee 
expressed the view that while there 
is no prohibition to family advice, 
Canon 5C(2) would seem _ to 
prohibit advice on a regular basis 
and to the extent that a business 
advisor relationship was said to 
exist. 


4. With reference to the 
termination of your partnership 
association and your acceptance of 
a fixed amount for your interest in 
your former law firm and a 
proportionate share of the fees 
earned prior to your elevation to the 
bench, the committee finds that this 
arrangement is permissible under 
the Code and is consistent with 
Opinion 744 rendered on May 2, 
1974. 


Inquiry: 

Where an incumbent judge is a 
candidate to succeed himself in the 
office of county court judge, may 
he use the word “re-elect” or 
“retain” in connection with his 
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candidacy, when his previous 
election was under the Missouri 
Plan for the office of judge of 
metropolitan court? 


Response: 


There is a wide divergence of 
views among the ten members of 
the committee on the matter of this 
committee’s jurisdiction and on the 
merits of your inquiry. Six members 
of the committee are of the view 
that your inquiry falls within its 
jurisdiction, whereas four members 
are of the view that your inquiry is 
more properly within the purview 
of the election laws with the 
suggestion that an Attorney 
General's opinion be obtained. 

Of the six members who have 
expressed the view that the question 
posed is within the jurisdiction of 
the committee, four believe that 
there is no prohibition against using 
the words either “re-elect” or 
“retain.”” One of the four 
specifically observed that you were 
duly “elected” by the voters of 
in 1970 and therefore 
it would be proper for you to use the 
words “re-elect” or “retain” in your 
forthcoming election. 

Of the six who are of the view that 
your inquiry falls within its 
jurisdiction, two of the members 
are of the view that the Code of 
Judicial Conduct prohibits the use 
of the word “re-elect.” Specifically, 
the two members make reference to 
Canon 7B(l)c, which expressly 
provides that an incumbent “should 
not... misrepresent his . . . present 
position, or other fact.” 

Two members observed, 
somewhat as an aside, that the use 
of the term “re-elect” should be 
avoided. 

As it is readily apparent from the 
foregoing ‘there is no clearcut 
majority view. It may be advisable 
under these circumstances for you 
to refer this matter to the Attorney 
General for an opinion. 


Inquiry: 

Are retired judges required to file 
public reports of compensation and 
an annual financial report in 


accordance with Canon 6 of the 
Code of Judicial Conduct? 


Response: 

The committee directs your 
attention to the provisions of 
paragraph C relating to compliance 
by retired judges with the Code of 
Judicial Conduct as follows: 

C. Retired Judges. A retired judge who 
receives the same compensation as a full- 
time judge on the court from which he 
retired and is eligible for recall to judicial 
service should comply with all the provisions 
of this Code except Canons 5D, G, and6, but 
he should refrain from judicial service during 
the period of an extra-judicial appointment 
not sanctioned by Canon 5G. All other 
retired judges eligible for recall to judicial 
service should comply with the provisions of 
this Code governing part-time judges. 

A majority of the committee (6-4) 
is of the opinion that according to 
the underlined language of the 
above stated canon you would not 
be required to file a public report or 
an annual financial report if you are 
a retired judge eligible for recall to 
judicial service and receive the 
same compensation as a full-time 
judge on the court from which you 
retired. 

It appears that the drafters of this 
provision intended compliance 
with Canon 6 to be based upon the 
amount of compensation received 
by the retired judge. If your 
particular circumstances are such 
that you do not fall within the 
exception prescribed by paragraph 
C of the “Compliance” section then 
in that event the provisions of 
paragraph A pertaining to a “part- 
time” judge would be applicable. 

As indicated above, four of the 
members were of the view that 
retired judges must comply with 
financial reporting requirements set 
forth in Canon 6; while several 
reasons were advanced the general 
theme of their position was based 
upon the proposition that retired 
judges accepting judicial 
assignments and performing 
judicial duties should comply with 
Canon 6. 


GERALD MAGER 
Chairman, Committee on 
Standards of Judicial Conduct 
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The Rights of Persons Accused of Crime 


By Meredith J. Cohen 


In the everyday practice of 
criminal law today we take for 
granted the rights of a person 
accused of crime to counsel, to a 
jury trial in a serious case, to a 
speedy trial, to a fair and impartial 
jury, to confront witnesses, to 
compulsory process, and other 
important rights. It may be worth 
pausing for a few moments in our 
Bicentennial year to review the 
origin and development of these 
vital individual rights. 

The rights noted above and other 
important individual rights for a 
person accused of crime 
originated in American history in 
the first ten amendments to the 
United States Constitution known 
as the Bill of Rights. The concept of 
a constitutional Bill of Rights is 
uniquely American in origin. Unlike 
the English Bill of Rights of 1689 
enacted as a statute by Parliament 
and therefore subject to 
amendment or repeal by 


Meredith J. Cohen, Orlando, received his 
B.S. degree, cum laude, from the University 
of Florida in 1950 and his J.D. degree from 
the University of Florida College of Law in 
1967. A practicing attorney for 22 years, 
Cohen also wasa first lieutenant with the U.S 
Army Judge Advocate General Corps and an 
‘assistant state prosecuting attorney in 
Orange County. 

He has served as chairman of the Criminal 
Law and Procedure Committee of the 
Orange County Bar Association, Chairman 
of the local bar's Special Committee on 
Correctional Institutions, and chairman of 
the Educational Subcommittee of the 
Criminal Law Committee of The Florida 
Bar. 


VOLUME 50, NUMBER 7, JULY/AUGUST 1976 


Parliament, the American notion of 
a Bill of Rights turned upon the 
inclusion of guarantees of 
individual rights in a constitutional 
document binding upon the 
legislature itself. Our Federal Bill of 
Rights contains the classic 
inventory of individual rights, and 
has served as the standard for all 
subsequent attempts at constitu- 
tional government. Drafters of the 
Federal Constitution were the first 
to give full practical effect to the 
concept of a written constitution as 
both a charter of government and a 
check upon its powers. 


Introduction of the Bill of Rights 
to the Constitution 


James Madison, the author of the 
Bill of Rights, on June 8, 1789, 
speaking in Congress in favor of its 
adoption, conceded that 
ratification of the Constitution had 
been opposed “because it did not 
contain effectual provisions against 
encroachments on particular rights, 
and those safeguards which they 
(the people) have been long 
accustomed to have interposed 
between them and the magistrate 
who exercises the sovereign 
power.” Madison’s amendments 
were introduced to remedy the 
deficiency, by providing “securities 
for liberty” and declaring “the great 
rights of mankind secured under 
this Constitution.” The basic intent 
of the Bill of Rights according to 
Madison was to guard “against the 
legislature, for it is the most 
powerful, and most likely to be 
abused,” as well as to protect 
against abuses by the Executive and 
“the body of the people, operating 
by the majority against the 
minority.” 

Adopted by Congress on 
December 15, 1791, the Bill of 
Rights was binding only on the 
Federal Government. Another of 
Madison’s proposed amendments 


which prohibited the states from 
infringing on certain rights of U. S. 
citizens was eliminated by the 
Senate. Thus, the Bill of Rights as 
adopted did not impose limitations 


LAW 


on state power. For protection 
against state violations of personal 
rights the citizen had to rely on the 
guarantees by his state courts. It 
was not until after the Civil War that 
significant limitations state 
power were added to the Federal 
Constitution. 

The Supreme Court in 1833 ruled 
in Baron v. Mayor of Baltimore, 7 
Pet. 243 that the Federa! Bill of 
Rights was not binding on the 
states. After the Civil War the 14th 
amendment to the United States 
Constitution was enacted and 
contained the due process clause, 
an important guarantee of 
individual rights: “. . . nor shall any 
state deprive any person of life, 
liberty, or property without due 
process of law....” The early impact 
of this amendment was confined 
almost entirely to’ the economic 
arena. And when the United States 
Supreme Court at the turn of the 
century held that the due process 
clause of the 14th amendment was 
intended to work a fundamental 
change, its decisions were, in the 
main, limited to property rights not 
personal rights. In 1884 the 
Supreme Court refused to adopt 
the view that the provisions of the 
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Bill of Rights were binding on the 
states because they were 
automatically absorbed by the 14th 
amendment. 


Due Process and the Binding of 
the Bill of Rights on States 


During the first half of this 
century the courts began a shift in 
emphasis from property to personal 
rights, and the Supreme Court 
began to hold for the first time that 
the states were bound by specific 
guarantees of the Bill of Rights. This 
led to the selective incorporation by 
the process of absorption of 
guarantees within the 14th 
amendment'’s due process clause. In 
1923 the Supreme Court for the 
first time reversed a state criminal 
conviction on the ground that the 
trial departed from due process. In 
the following 25 years the Supreme 
Court held an increasing number of 
the rights guaranteed by the Bill of 
Rights binding on the states. 
Included were the fourth 
amendment right against illegal 
search and seizure; the fifth 
amendment right against coerced 
confession; the sixth amendment 
rights to a public trial, impartial 
jury, and the right to counsel (at 
least in capital cases and where a 
“fair trial” could not be obtained); 
and the eighth amendment right 


against cruel and unusual 
punishment. As of midcentury 
other rights today considered 


fundamental were not protected by 
federal due process, such as the 
rights against illegally seized 
evidence, double jeopardy, self- 
incrimination, jury trial in criminal 
cases, and counsel in all serious 
criminal cases. 

Justice Hugo L. Black dissenting 
in 1947 in the case of Adamson v. 
California, 332 U.S. 46 urged “one 
of the chief objects that the 
amendment’s (14th) first section... 
was intended to accomplish was to 


make the Bill of Rights applicable 
to the states.” But the Supreme 
Court has never adopted Black’s 
view. It chose rather in the first half 
of this century to develop a 
“fundamental right” test: Is the right 
violated by the states so 
fundamental that it inheres in the 
concept of due process? 

Soon after the middle of this 
century the Supreme Court had 
held virtually all the guarantees of 
the Bill of Rights to be 
“fundamental” and _ therefore 
binding on the states under the due 
process clause of the 14th 
amendment. Key decisions were 
Mapp v. Ohio, (1961) 367 U.S. 643 
and Gideon v. Wainwright, (1963) 
372 U.S. 335, which reversed earlier 
refusals to hold the right against the 
use of illegally secured evidence 
and the right to counsel to be so 
fundamental as to be included in 
due process. Both decisions stressed 
the need to protect individual 
rights. In the decade following, the 
Court held as fundamental and 
binding on the states the rights 
against double jeopardy, and self- 
incrimination; the right to jury trial 
in criminal cases; the right to a 
speedy trial; the right to 
confrontation; and the right to bail. 
Thus by judicial decision these 
important rights of an accused 
person under the Federal Bill of 
Rights have been made binding on 
the states under the due process 
clause of the 14th amendment. 

The tenure of Earl Warren as 
Justice of the Supreme Court from 
1953 to 1969 accelerated the trend 
toward emphasis on_ personal 
rights. Warren declared in 1955 
“when the generation of 1980 
receives from us the Bill of Rights, 
the document will not have exactly 
the same meaning it had when we 
received it from our fathers.” The 
Warren Court not only held the 
important rights of the Bill of Rights 


AMORTIZATION DAYTONA DATA 
SCHEDULES P. O. BOX 9250 
$2.00 Prepaid - 10 for $17.50 Daytona Beach, FL 32020 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF| PAYMENTS ADD'L 
LOAN ist PYMT | PER YEAR SETS 
$ % $ $1.50 ea) 


binding on the states, it broadened 
the substantive content of the rights 
especially in the criminal justice 
area, giving those rights a wider 
meaning than they had ever had 
before in American law. In 
enforcing the liberties guaranteed 
by the Bill of Rights, the Supreme 
Court forged a new and vital place 
for itself in the constitutional 
structure. More and more the Court 
came to display its concern with 
individual rights of those persons 
accused of crime. 

Thus, under modern interpreta- 
tion the due process clause of the 
14th amendment requires absolute 
compliance by the states with 
applicable prohibitions of the Bill 
of Rights to the same extent and 
under the same standards as they 
are applicable in federal courts. 
And the Supreme Court has stated 
in Benton v. Maryland, (1969) 395 
U.S. 734, that once it has decided 
that a particular Bill of Rights’ 
guaranty is fundamental to the 
American scheme of justice, the 
same constitutional standards apply 
against both the state and federal 
governments. 

How does such a basic right 
translate into a trial situation? The 
Supreme Court has said that denial 
of due process, as applied in a 
criminal trial, is a failure to observe 
that fundamental fairness essential 
to the very concept of justice. 
(Spencer v. Texas, (1967), 385 U.S. 
554). Reasonable notice of the 
charges and an adequate 
opportunity to defend against them 
are basic elements of federal due 
process required of the states. 21 
Am. Jur. 2d Criminal Law, Section 
220. 

Nearly 200 years ago James 
Madison used clear and _ strong 
language to command in the first 
ten amendments that certain 
fundamental rights of a person 
accused of crime not be violated. 
But only in the last 50 years was life 
breathed into these rights by 
judicial decisions to make them 
meaningful and beneficial to a 
person under investigation, 
prosecution, or trial for a criminal 
offense in a state court. Our duty as 
prosecutors, defenders, and 
judiciary is to see that these basic 
rights are safeguarded in 
accordance with federal 
constitutional standards in every 
criminal case. Only in this-way can 
these rights live for another 200 
years. 
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By Robert P. Barnett 


A Bank’s Right to Setoff -- Some Consideration 


When economic times are hard 
and things go sour, banking 
creditors often have at their 
disposal a tool for collecting from a 
debtor often not available to the 
nonbanking creditor. That tool, 
setoff, can often mean the 
difference between collecting a 
debt, in part or in full, and 
increasing a growing list of bad 
debts to be written off. Since 
borrowers often maintain 
substantial balances in accounts 
with the institution they have 
borrowed from, setoff should be 
one of the first considerations of 
the banking client when a loan goes 
bad. This article discusses some 
recent developments in the law of 
setoffs. 

Setoff has been defined in 
Florida as: 

..[T]he right which exists between two 
parties, each of whom under an independent 
contract owes an ascertained amount to the 
other, to set off their respective debts by way 
of mutual deduction, so that, in any action 


brought for the larger debt, the residue only, 
after deduction, shall be recovered.! 


I. The Effect of Sniadach and 
Fuentes on the Bank’s Right to set 
off Against Depositors Funds 

The landmark cases of Sniadach 
v. Family Finance Corp.,? and 
Fuentes v. Shevin,? while not 
dealing with setoff, spawned a 
flood of attacks on various 
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creditors’ remedies, including 
setoff. 

The cases reviewed by the writer 
that attack setoff under the 
Sniadach-Fuentes due process 
rationale have all reached the same 
conclusion--that the exercise of a 
right to set off against a depositor’s 
account was private, and not state, 
action. Thus, it is reasoned, setoff is 
not subject to the due process 
requirements of the 14th 
amendment to the Federal 
Constitution.4 However, the 
attorney considering setoff must 
also be aware of the statutory 
limitations that apply in consumer 
credit transactions involving credit 
cards as set forth in 15 USC §1666h. 

An interesting case is Bichel 
Optical Laboratories, Inc. v. 
Marquette Nat. Bank, 487 F 2d 906 
(8th Cir. C.A. 1973). That case dealt 
with “self help” under Article 9 of 
the Uniform Commercial Code 
rather than setoff, but held that the 
bank’s actions in seizing its 
borrower's funds and accounts 
receivable, without notice, was 
private, not state, action even 
though permitted by passage of 
Article 9 by the legislature. 


II. The Automatic Stay of the 
Bank’s Setoff Under the Proposed 
Bankruptcy Act of 1973 

Every attorney who represents 
banks should make himself familiar 
with the proposed limitations on 
setoffs, provided for in §5-201(b) of 
the Proposed Bankruptcy Act of 
1973.5 An in-depth consideration of 
that section is not feasible here. 
Suffice it to say that should that 
section become law, it will limit a 
bank’s setoff rights, if not exercised 


prior to the filing of the petition, by 
denying the bank’s setoff to the 
extent that it was improved during 
the three months prior to the filing 
of the bankruptcy petition. An 
excellent discussion of this topic is 
found at Vol. 31 of The Business 
Lawyer at page 1607 (April 1976). 


FOOTNOTES 
' Everglades Cypress Co. v. Tunnicliffe, 
148 So. 192 (Fla. 1933) citing 24 R.C.L. 792. 
2 395 U.S. 337, 23 L. Ed. 2d 349, 89 S Ct. 
1820 (1969). 
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3407 U.S. 67, 32 L. Ed. 2d 556, 92 S Ct. 
1983 (1972) reh den 409 U.S. 902, 34 L.Ed. 2d 
165, 93 S Ct. 177. 

4 Kruger v. Wells Fargo Bank, 11 Cal 3d 
352, 113 Cal Rptr. 449, 521 P 2d 441 (1974); 
Fletcher v. Rhode Island Hospital Trust Nat. 
Bank, 496 F. 2d 927 (1st Cir C.A. 1974) cert. 
den. 419 U.S. 1001, 42 L.Ed. 2d 277, 95S Ct. 
320; Meyer v. Idaho First Nat. Bank, 96 
Idaho 208, 525 P 2d 990 (1974). 

5 H.R. 10792 93d Cong. Ist Sess. (1973). 
reprinted with notes, Commission on the 
Bankruptcy Laws of the United States, 
Report, Part II, H.R. Doc. No. 137,93 Cong., 
Ist Sess (1973). 
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Income Taxation: Fiscal Policy for the Growth of the 


By Bruce H. Bokor 


United States 


The history of federal income 
taxation closely parallels the history 
of the United States. Generally, 
taxation without representation was 
one of the factors which was 
advanced as a basis for the 
American Revolution. The British 
tax, on which this familiar 
statement is based, was a “stamp 
tax” and not an income tax. This 
article will trace the history of 
federal income taxation since that is 
the taxing method that provides a 
substantial part of the tax revenues 
of this nation and is the tax with 
which most persons are familiar. 

The study of change from 
taxation on customs receipts to 
excise taxes to income taxes as the 
mainstay of our revenue system is 
one way to trace our nation’s 
economic growth and the 
development of its social policies. 
The decision to employ a 
progressive income tax as opposed 
to a flat sales tax was not based 
upon efficiency of tax collection — 
it was determined by a choice of 
which groups in our society would 
bear a greater burden of the 
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governmental expenditures.! A 
greater proportion of the sales tax in 
relation to income is borne by the 
lower income groups than in the 
progressive income tax method. 
Similarly, the decision to raise 
exemptions or grant credits or 
exceptions depended upon the 
allocation of the strengths and 
weaknesses of the political, social 
and economic forces existing at that 
time. This basic premise is as true 
today as it was when the first 
income tax was imposed in our 
country. 


The Initial Income Tax 


In 1861, the necessity to produce 
revenue for the financing of the 
Civil War produced the first federal 
income tax law.? This tax arose as a 
result of the opposition of certain 
western states to the taxation of 
land wealth alone to finance the 
war. The Act of 1862 substituted a 
new income tax structure so that the 
initial income tax never became 
effective.2 The new tax structure 
consisted of a 3% tax on income up 
to $10,000, a 5% tax on income over 
that amount and a $600 exemption. 
Tax withholding and returns filed 
under oath were salient features of 
this structure. Due to the high cost 
of the war, the 1864 act increased 
the tax rates and established the 
income tax as a federal revenue- 
producing measure even though the 
income tax was repealed in 1872.4 It 
is interesting to note that the lines of 
present day debate had become 
established during this period. 
Proponents of the progressive tax 
structure stated that larger incomes 
should pay higher taxes while 
opponents responded with the 
assertion that such taxation was 
inequitable since the tax punished a 
person raerely because he was rich. 
In fact, regions of the country and 
economic groups took contrasting 
positions on the income tax. The 


industrial East and the manufactur- 
ing and banking groups opposed 
the tax, while the agricultural South 
and West and the importers and 
merchants favored the tax over the 
land tax or a customs tax.5 


The 1894 Income Tax 


Although the Civil War acts had 
withstood judicial scrutiny,* the flat 
tax of 2% imposed in 1894 on 
individuals and corporations was 
not as fortunate. The Supreme 
Court struck down the tax as 
unconstitutional because it was a 
direct tax that was not apportioned 
among the states in proportion to 
their population.’ The law was 


TAX LAW 


found to violate Sections 2 and 9 of 
Article I of the Constitution. The 
proponents of the tax, mainly 
representatives from western 
states, pressed for the passage of a 
federal income tax. Some initial 
success was found through an 
excise tax on corporate income, but 
the continued pressure from 
western Republican congressmen 
and liberal Democrats led to the 
ultimate goal — the legislative- 
overruling of the Pollack case by 
the passage of the 16th amendment 
to the Constitution in 1913.8 


16th Amendment and the Tax 
Laws 


Congress passed a new income 
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tax law in the same year that the 
amendment was ratified by the 
requisite number of states. The 1913 
act provided for progressive tax 
rates, different exemptions for 
single and married taxpayers and a 
flat corporate tax rate. After 
sustaining due process attacks 
under the fifth amendment,’ the 
federal income tax again became a 
major revenue - producer in 
support of a war effort. During 
World War I, the tax rates were 
raised and the exemptions were 
lowered from their 1913 levels. 
Even with these adjustments and a 
great expansion in wealth during 
the World War I years, there were 
only 5.5 million income tax returns 
for a population of 106 million 
people.'® 

The growth period of the 1920's 
saw the taxing structure change 
again due to pressures from the 
wealthy. Exemptions were 
increased and the rates, especially 
for the high income levels, were 
greatly reduced. The _ federal 
income tax, however, had become 
implanted into the mainstream of 
our country, and tax legislation was 
now increasing in scope and 
complexity. In 1928, a new revenue 
act was passed that organized the 
income tax laws into a form which 
was unchanged until the enactment 
of the Internal Revenue Code of 
1954. 


Depression Years and the New 
Deal 


The collapse of the economy in 
the late 1920’s and the next decade 


sharply reduced the Government's 
income tax revenues. An elaborate 
series of excise tax laws were 
utilized to engender revenues. 
From 1936 to the start of World War 
II, these new tax laws gained parity 
with the income tax laws in 
producing federal revenues. 

The revenue acts passed during 
the Roosevelt New Deal era were 
structured around the philosophy 
that the income tax should reduce 
the monetary advantages of the 
wealthy in order to lessen the 
extremes of wealth and poverty in 
the country. In addition, certain 
“tax loopholes,” such as foreign 
personal corporations and the 
incorporation of yachts and country 
estates, were legislatively 
terminated. With the passage of 
each reserve act, the income tax 
provisions became very complex 
and technical nightmares. Congress 
remedied this situation by passing 
the first Internal Revenue Code in 
early 1939.1! 


1939 Code and World War Il 


Armed with the 1939 Code, the 
Government sought to finance our 
country’s involvement in World 
War II. As the United States took a 
greater part in the war, revenue 
needs greatly increased. In 
addition, the increase in purchasing 
power of the people through the 
Government's financing of the war 
effort had to be controlled in some 
manner or inflation would run 
rampant. The fiscal weapon 
utilized to combat these problems 
was the income tax. This tax — once 
imposed against the wealthy — 
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became a mass tax. Exemptions 
were very small and rates were 
increased at all levels. A family 
making $10,000 would pay a tax of 
over $2,200. The development of 
the mass tax required a new system 
of tax collection. Tax withholding 
and estimated tax payments 
replaced the former system of 
paying the prior year’s tax in four 
installments. The administrative 
improvements in the income tax 
collection system allowed the 
nation to finance its war effort. 
The end of World War II again 
decreased the need for large tax 
revenue and, therefore, permitted 
some tax rate reduction through 
various revenue acts. In 1948, the 
joint return, as we know it today, 
was introduced as was the marital 
deduction for estate and gift taxes. 


Development of a New Internal 
Revenue Code 


The start of the Korean War 
necessitated additional tax changes 
required to finance this conflict. 
Tax laws passed during this period 
included the application of the 
income tax to business income of 
charities, educational institutions 
and other tax-exempt organiza- 
tions. In 1951, the head of 
household category was adopted to 
benefit single persons maintaining a 
household with dependents. While 
these acts did increase the revenue 
for the nation, they also provided 
certain tax shelters for certain 
interest groups. 

In 1954, the entire Internal 
Revenue Code of 1939 was revised 
by a code which provides the basis 
of today’s tax legislation. The 
principal tax policy changes in the 
1954 Code dealt with tax incentives 
on capital accumulation and tax 
benefits to businesses. The 1954 
Code also introduced a_ large 
number of technical changes, many 
of which were the outgrowth of a 
study conducted by the American 
Law Institute.!2 Some of these 
changes included an income tax 
revision of partnerships, trusts and 
estates, annuities and corporate 
distribution. While the revisions in 
the 1954 Code were far-reaching 
and greatly aided the administra- 
tion of the federal income tax laws, 
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the basic technical revision of the 
code did not provide the proper 
administrative capabilities in which 
to collect the potential tax revenues 
available. 

Major Congressional studies in 
1959 created a demand by many to 
revise the income tax laws. In 1961, 
President John F. Kennedy sent a 
message to Congress indicating his 
desire to have a complete and 
comprehensive revision of our 
income tax laws. The Revenue Act 
of 1962 was the result of President 
Kennedy’s efforts to revise these 
laws. This act, however, did not 
have any major effect on the 
income tax provisions, and 
successful efforts at a major 
overhaul did not take place for an 
additional seven years. In 1969, the 
Tax Reform act made substantial 
revisions in the Internal Revenue 
Code.'® The revisions in this 1969 
legislation greatly affected the 
taxation of individuals. Low- 
income taxpayers were granted 
some relief by an_ increased 
personal exemption, the establish- 
ment of a low-income allowance, 
an increase in the standard 
deduction and a lowering of the tax 
rate. Individuals with large incomes 
found their tax increased by an 
imposition of the tax on tax 
preference items, an increase in 
effective capital gains taxation and 
an imposition of a tax on certain 
stock options. 

While there have been certain tax 
laws enacted subsequent to the Tax 
Reform Act of 1969, no major 
legislative overhaul has occurred. 
Presently, Congress is studying 
legislation which will greatly affect 
and restrict the utilization of “tax 
shelter transactions” which are used 
by high-income taxpayers to 
decrease their tax liability.'* This 
legislation has come under severe 
attacks by many industry groups on 
the basis that such legislation will 
greatly inhibit the economic growth 
of our nation.'5 

The income tax laws of our nation 
have definitely centered around the 
political and economic factors 
affecting the country. Income tax 
legislation has been a chief revenue- 
raising vehicle for the financial 
support of our military spending, 
social programs and government 
services and operations. The future 
development of the United States 
and the development of its goals 
will certainly determine the scope 
and focus of our income tax laws. 
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'2 ALI Fed. Income Tax Stat. (Feb. 1954 
Draft). 

'S Tax Reform Act of 1969, Pub. L. No. 91- 
72, 91st Cong., Ist Sess. (Dec. 30, 1969). 

‘4 H.R. 10612, 94th Cong., Ist Sess. (1975). 

'S Numerous organizations from many 
diverse areas of commerce, including the 
United States Chamber of Commerce, the 
American Bankers Association and the 
National Association of Manufacturers, have 
criticized certain proposals in the bill as 
having a negative effect on capital 
investment, savings and investment. 
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By Joseph Z. Fleming 


An Examination of the Taking Issue from the 
Bicentennial Point of View 


In this Bicentennial year there has 
been a great deal of discussion on 


the “taking issue.” The fifth 
amendment to the United States 
Constitution is the focal point in any 
discussion regarding the “taking 
issue.”! The relevant portion of the 
fifth amendment regarding this 
issue states: “...Nor shall: private 
property be taken for public use 
without just compensation.” 

The “taking issue” is an 
abbreviation for the question of 
whether governmental regulation 
can constitute a taking for which 
compensation must be paid. It 
implies a right to regulate but only if 
compensation is paid to the 
regulated for loss of value resulting 
from the regulation. 

The Final Committee Report on 
the “Taking Issue,” released by the 
Florida Senate Committee on 
Property Rights and Land 
Acquisition (Florida Senate 
Report)? on April 15, 1976 stated: 


The “taking issue” arises where landowners 
claim that regulations have unduly restricted 
the use of the property and the government 
argues that such regulations are necessary 
and proper to protect the public interest. 


FLEMING 


Joseph Z. Fleming, Miami, is past 
chairman of The Florida Bar’s 
Environmental Law Committee and current 
chairman of the Environmental Law Section 
of the Inter-American Bar Association. He 
writes this column on behalf of the 
Environmental Law Committee, Arthur L. 
a Jr., chairman; Robert M. Rhodes, 
editor. 
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This is the crux of the controversy 
oo land regulations today. (At page 
The foregoing statement is 
misleading because it suggests the 
“taking issue” only relates to real 
property rather than all private 
property? and because it is based on 
the premise that: 
Traditionally, private ownership of land has 
been imbued with the concept of. 
unrestricted use free from governmental 
regulation. (Florida Senate Report, page 2.) 

The Florida Senate Report 

adopted what has been referred to 
as the “pervasive ‘myth’ about the 
right of a property owner to use his 
property, however he wishes.”* The 
Florida Senate Report cited, but 
ignored the conclusion of The 
Taking Issue: An Analysis of the 
Constitutional Limits of Land 
Control (The Taking Issue) written 
for the Council on Environmental 
Quality by Fred Bosselman, David 
Callies and John Banta (1973). The 
Taking Issue at pages 323-324 refers 
to the “myth” and concludes: 
The myth of the taking clause is inhibiting 
the sort of reasonable regulatory action that 
is needed to protect the environment while 
respecting the position of individual 
landowners. In weighing strategies to deal 
with the taking issue, therefore, we begin 
with awareness that a new legal doctrine will 
have little impact unless it filters down to 
where the action is. The law in this area is 
what local officials think it is. While it is 
important to establish sound legal principles, 
it is equally important to communicate these 
principles to the people who are making the 
decisions. 

Since the Florida Legislature and 
the courts will be required to 
consider this issue of land use 
regulation, it is important to 
separate the historical “myth” from 
the reality. 

Land Use Control in England 

As noted by Thomas J. Reed in 
“Land Use Controls in Historic 
Areas’ even prior to the drafting of 
the United States Constitution, the 
English feudal system involved 
land use control: 


Land use controls can be viewed as arising 
from the incidents of land tenure. The 
medieval institution of feudalism created a 
relationship between ruler and_ subject 
grounded in a common interest in real estate. 
The various incidents of feudal tenure were 
attached to and passed with the land. Until 
the statute, Quia Emptores was passed, no 
subject could transfer any interest in land, 
except through surrender and substitution. 
Under this view of ownership, the king and 
his tenants were commonly concerned with 
the rights incident to ownership. Because of 
his superior position and since he derived 
income from the land, the king could impose 
controls on land use to protect his revenue 
interests. Evidence of the king’s concern for 
land use in the best interest of the sovereign 
can be seen as early as the 13th century, and 
continued as long as land ownership was 
considered a part of the tenurial system. 


The arbitrary nature of the king’s 
powers was restricted by the 
famous Magna Carta so that a 
“freeman” could not be “deprived 
of his freehold” unless it was “by the 
lawful judgment of his peers and by 
the law of the land.”6 

The English land use battle was 


ENVIRONMENTAL 


LAW 


to insure that regulation was by the 
“law of the land,” enacted by the 
people and ‘for the people, as 
opposed to an arbitrary imposition 
of power by the king. For this 
reason: 


Those who came to America carried with 
them the memory of a Commons’ battle 
against the king, the outcome of which left 
an enduring imprint on the development of 
the colonial legislatures during the 17th 
century. The colonist also _ inherited, 
however, a concept of property which 
permitted extensive regulation of the use of 
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that property for the public benefit -- 
regulation that could even go so far as to 
deny all productive use of the property to the 
owner if, as Coke himself stated, the 
regulation extends to the public benefit ... for 
this is for the public and everyone hath 
benefit by it!” 


Thus the English “heritage” did 
not restrict the ability to regulate 
real property by requiring 
compensation. Rather it confirmed 
that regulation of private property 
for the public benefit is a legitimate 
function of the legislature. 


The American View of Land 
Regulation 


The founding fathers did not 
view regulation of land as an 
improper taking because of their 
English heritage and conditions 
existing at the time of the drafting 


of the Constitution and the Bill of 
Rights. 

Early settlers in this country came 
from lands which were over 
populated and growing “weary of 
its people.”* In 1775 the majority of 
the population in the colonies was 
engaged in agriculture and 90% of 
the country was still forested.® Asa 
practical matter “the forest was 
man’s enemy;” one traveler of that 
day wrote of “the American's 
inconquerable aversion to trees.”!° 

The founding fathers were 
property owners and represented 
the property owners.'! They had 
nothing to fear from regulation by a 
legislature comprised of property 
owners.'2 The attitude of the 
founding fathers was that property 
was plentiful and available; the vast 
frontiers insured that “a man could 
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rise in the world according to his 
abilities and his industry.”!* John 
Jay, not a member of the 
Constitutional Convention but 
ultimately a champion of the 
Constitution, summarized the 
feeling of the delegates to the 
Constitutional Convention when he 
said, “The people who own the 
country ought to govern it.” '4 

There has been much written 
about the economic interests 
represented at the Constitutional 
Convention.'5 There is documenta- 
tion of the fact that the land 
development industry of the time 
lobbied for such provisions as the 
clause which guaranteed that states 
would not interfere with the 
obligations of contracts.'® Many of 
the founding fathers were large 
landholders. George Washington, 
for example, was the principal 
promoter of the Mississippi 
Company and lobbied not only for 
the right of his army officers to 
obtain land grants but apparently 
obtained a great deal of land 
himself.!” 

Regardless of the economic 
interests of the founding fathers 
when Jefferson drafted the 
Declaration of Independence he 
referred to “life, liberty and the 
pursuit of happiness” and omitted 
the reference to the term 
“property” which had been utilized 
in earlier declarations of individual 
rights written by the Continental 
Congress.'8 

There is no agreement as to how 
the ‘provision of “just compensa- 
tion” became a a. of the Bill of 
Rights. There was land use 
regulation in the colonies without 
compensation for such regulation. 
In certain cases governmental 
taking which resulted in a physical 
loss of property was not subject to 
compensation rules if the property 
was “undeveloped.” Where such a 
taking involved developed 
property, compensation was given. 
It has been thought that the concept 
of compensation was utilized 
because of the fact that Blackstone’s 
Commentaries were widely read 
by many members of the 
Constitutional Convention. 
Blackstone in the Commentaries 
stated: 
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So great moreover is the regard of the law for 
private property; that it will not authorize 
the least violation of it; no, not even for the 
general good of the whole community. See, | 
Blackstone Commentaries at 138-139 
(quoted in The Taking Issue, at page 90). 

The Constitutional Convention 

inserted a requirement of “just 
compensation” in cases where 
property was relinquished for 
public use in an early draft of the 
Bill of Rights. Although the 
language changed, the substance of 
the compensation requirement 
remained in the final clause which is 
now the fifth amendment. The 
Taking Issue, supra at 104, 
concludes that: 
The exact motivation for the adoption of the 
taking clause may never be ascertained, but 
at least one thing is clear: the draftsmen were 
not troubled by any issue involving 
regulation of the use of land. Such 
regulations had been standard practice in 
England and throughout the colonial times 
and seem to have provoked no serious 
controversy. There is no evidence that the 
founding fathers ever conceived that the 
taking clause could establish any sort of 
restrictions on the power to regulate the use 
of land. 

As the foregoing shows, the 
founding fathers did not face the 
type of issues confronted today of 
whether regulations should be 
regarded as a taking for which 
compensation would be _ paid. 
Nevertheless the historical texts and 
recent studies such as The Taking 
Issue suggests that the founding 
fathers did not view the regulation 
of property as a taking.'® 

From the early colonial court 
decisions through the early 1900's 
the general rule was that a 
regulation of private property by 
the states was distinguished from a 
taking of property. As the Supreme 
Court of the United States noted in 
Mugler v. Kansas, 123 U.S. 623 
(1887) regulation was regarded as a 
means of abating a nuisance as 
distinguished from a_ physical 
taking of property which required 
compensation; the difference was 
that: “In the one case, a nuisance 
only is abated; in the other, 
unoffending property is taken away 
from an innocent owner.” 

The entire regulatory scheme of 
federal and state government was 
distinguished from the taking of 
property by the courts. In 1926 the 
Supreme Court of the United States 
in Village of Euclid v. Amler Realty 
Company, 272 U.S. 365 found that 
the zoning laws were similar to 
other state regulatory laws justified 
under the police power and did not 
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constitute a taking of property for 
which compensation was required 
since: 


. . Building zone laws are of modern origin. 
They began in the country about 25 years 
ago. Until recent years, urban life was 
comparatively simple; but, with the great 
increase and concentration of population, 
problems have developed, and constantly 
are developing which require, and will 
continue to require, additional restrictions in 
respect of the use and occupation of private 
lands in urban communities. Regulations, the 
wisdom, necessity, and validity of which, as 
applied to existing conditions, are so 
apparent that they are now uniformly 
sustained, a century ago, or even half a 
century ago, probably would have been 
rejected as arbitrary and oppressive. Such 
regulations are sustained, under the complex 
conditions of our day, for reasons analogous 
to those which justify traffic regulations, 
which, before the advent of automobiles and 
rapid transit street railways, would have 
been condemned as fatally arbitrary and 
unreasonable. 


Holmes’ “Famous Rule” 


Nevertheless, despite recent 
Supreme Court decisions which 
continue to confirm the regulatory 
rights of government whether they 
be by zoning”® or other means, the 
Supreme Court in Pennsylvania 
Coal Co. v. Mahon, 260 U.S. 393 at 
415 (1922) stated that certain types 


of regulation might be regarded as 
condemnation. In the Mahon case, 
Justice Oliver Wendell Holmes 
announced what is now referred to 
as his “famous rule”: 

The general rule at least is, that while 
property may be regulated to a certain 
extent, if regulation goes too far it will be 
recognized as a taking. 

The Taking Issue suggests that 
this “famous rule” was not and is not 
sound.2!:- However, an unusually 
large amount of space in The 
Taking Issue and in other learned 
journals which have discussed the 
Mahon case has been devoted to 
distinguishing the case.22 The case, 
nevertheless, exists. Mahon has 
never been overruled but has 
merely been ignored by subsequent 
United States Supreme Court 
decisions.” 

Most analysts have concluded 
that the problem with the Mahon 
case is that it is almost impossible to 
determine when a regulation has 
gone “too far” and has therefore 
become a “taking.” In addition, if 
compensation is required for any 
regulatory scheme of government 
which goes “too far,” it may 
become impossible to have any 
form of regulatory government. 
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The problem with the Holmes’ 
rule that a regulation which goes 
“too far” is a “taking” was best 
summarized by H. L. Mencken in 
his essay on “Mr. Justice Holmes.” 
Mencken complained that Holmes 
had a “considerable talent for 
epigram.” Although Mencken was 
not an attorney, he seems to have 
caught the spirit of most legal 
commentators who have complain- 
ed of the Mahon rule. Mencken 
stated the problem was the epigram 
style which was “more literature 
than law” and gave an example of 
the problem created by Holmes’ 
use of the epigram asa rule of law.® 
I point, for example, to one of his most 
celebrated epigrams: “Three generations of 
morons are enough.” It is a memorable 
saying, and its essential soundness need not 
be questioned, but is it really judicial, or even 
legal, in form and content; does it offer that 
plain guidance which the higher courts are 
supposed to provide? What of the two 
generations: are they too little? I should not 
want to be a nisi prius judge if all the 
pronunciamentoes of the Supreme Court 


were so charmingly succinct and memorable 
-- and so vague. 

The majority of recent court 
decisions have limited Mahon to its 
facts which involved an attempt by 
a property owner who had deeded 
the mineral rights beneath his home 
to invoke a law which prohibited 
mining against the company which 
was the direct beneficiary of the 
mineral rights contractual 
agreement.”6 


The Court’s View of Land Use 
Control 

The basic position which has 
been followed by most courts 
ruling on environmental controls is 
summarized in Ceed, et al v. the 
California Coastal Zone Conserva- 
tion Commission, et al, 118 Cal Rep 
315, 43 Cal App. 3d 306 (4th DCA 
Cal. 1974). The court upheld land 
use control as a_ legitimate 
governmental function long 
recognized by the courts and 


expressed what it regarded as the 
old and the new judicial attitude 
regarding the subject: 


The law of nuisance, called the oldest form 
of land use control, evolved from the ancient 
maxim “sic utere tuo et alienum non laedes” - 
one must so use his rights as not to infringe on 
the rights of others. At common law a public 
nuisance was defined as an act or omission 
which obstructs or causes inconvenience or 
damage to the public in the exercise of rights 
common to all “Her Majesty’s subjects” 
(Prosser, Torts [4th ed., 1971] Section 88, p. 
583). Subject to constitutional barriers 
against unreasonable or arbitrary action, the 
Legislature may declare that a specified 
condition or activity constitutes a public 
nuisance. (City of Bakersfield v. Miller, 64 
Cal. 2d 93, 99, 48 Cal Rptr. 889, 410 P. 2d 393 
[cert. den., 384 US 988, 86 S. Ct. 1890, 16 L. 
Ed. 2d 1005].) The power of the state to 
declare acts injurious to the state’s natural 
resources to constitute a public nuisance has 
long been recognized in this state. (People v. 
K. Hovden Co. 215 Cal, 54,56, 8 P. 2d 481.) 
Contemporary environmental legislation 
represents an exercise by government of this 
traditional power to regulate activities in the 
nature of nuisances: “Legislation designed to 
free from pollution the very air that people 
breathe clearly falls within the exercise of 
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even the most traditional concept of what is 
compendiously known as the police power.” 
(Huron Portland Cement Co. v. Detroit, 362 
US 440, 442, 80 S. Ct. 813, 815 4 L. Ed. 2d 
852). As one Pennsylvania court observed: 
“There is no doubt that because of the recent 
notoriety of the condition of the 
environment that there has been formed a 
new public policy in this state, as well as 
other states of this nation, that there is need 
for protection of the public against public 
nuisances.” (Bortz Coal Company v. Air 
Pollution Commission, 2 Pa. Cmwlth. 441, 
279 A. 2d 388, 391.) Current legislation for 
environmental and ecological protection 
constitutes but “a sensitizing of and 
refinement of nuisance law.” (Cal. Zoning 
= [Cont. Ed. Bar, 1973 Supp.] pp. 28- 

In this Bicentennial year it is 
appropriate to note that the 
Constitutional Convention, 
regardless of the motivation of the 
founding fathers consisted of a 
series of negotiations which 
resulted in the drafting of the 
Constitution.27. Although the 
founding fathers did not frame the 
“just compensation” language in the 
Constitution based upon a desire to 
stop regulation, the Constitution 
does not prevent legislation which 
seeks to compensate for certain 
types of regulatory activities. 

It is therefore best to avoid 
emphasis on the “myth” about lack 
of regulation of land use in the past. 
If the founding fathers should be 
utilized as a precedent for 
resolution of this problem the 
legislature is the best means of 
exploring such concepts as 
development rights, transfers, tax 
incentives and other means for 
achieving a resolution to this very 
important question and balancing 
interests involved in regulation of 
land use.*8 oO 


FOOTNOTES 


1 The Florida Senate Select Committee on 
Property Rights and Land Acquisition Final 
Committee Report on the “Taking Issue” 
(April 15, 1976) at page 2 equates the United 
States and Florida Constitutional provisions 
and relies on the United States Supreme 
Court decision in Pennsylvania Coal Co. v. 
Mahon, 260 U.S. 393 (1922) for the 
conclusion that if regulation of property 
“goes too far it will be recognized as a 
taking.” The Mahon decision is discussed in 
the text of this article. 

2 The Florida Senate Report contains a 
submission letter to the President of the 
Senate stating that it is a continuation of the 
work begun by the Governor's Property 
Rights Study Commission. It also contains 
(in addition to Final Conclusions and 
Recommendations) a dissenting statement, a 
proposed bill and a workshop report. The 
reference to the Florida Senate Report is 
solely to show that the Florida Legislature 
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Committee participated in the taking issue 
debate and has been mislead by what is 
referred to in the text of this article as the 
“pervasive myth about the right of a 
property owner to use his property however 
he wishes.” See e.g. Historical Preservation 
in California, page 3, Stanford 
Environmental Law Society and National 
Trust for Historical Preservation (March, 
1975). 


3 The “taking issue” not only arises with 
respect to regulation of land, but with regard 
to governmental regulation of any kind of 
private property. As noted in The 
Constitution of the United States; Analysis 
and Interpretation (Corwin, editor; 1952) at 
pages 976-996, the issue whether a “taking” 
for which compensation must be made 
exists, has been raised in numerous cases 
involving personal, intangible and _ real 
property. Nevertheless, Corwin, supra at 976 
states: “Federal regulation of future action, 
based upon rights previously acquired by 
the person regulated, is not prohibited by the 
Constitution. So long as the Constitution 
authorizes the subsequently enacted 
legislation, the fact that its provisions limit or 
interfere with previously acquired rights 
does not condemn it.” 

4 Historical Preservation in California, 
supra, Note 2. 

5 44 Notre Dame Lawyer 379, at 389 (Feb. 
1966). 

6 The Taking Issue, supra, at page 56. 

7 Id., at pages 80-81. 


8 Morris, The Oxford History of the 
American People, 48 (1965). 

9 Ibid. 

10 Bowen, Miracle at Philadelphia, 141 
(Bantam edition, 1968). 

Td. at 69. 

12 Td., at 68-69. 

13 Td., at 68. 

4 Td., at 69. 

15See e.g. Beard, An Economic 
Interpretation of the Constitution, p. XIV 
(New York 1935). 

16 Bowen, supra at 176. 

17 Bowen, supra at 166. Bowen notes that 
Washington on his death owned some 41,000 
acres of frontier country. Cf. Miller, The 
Founding Finaglers 66 (McKay 1976). 

18 Bowen, supra at 68. 

19 The Taking Issue, supra, 104. 

20 Village of Belle Terre v. Boraas, 416 
U.S. 1 (1974). 

21 The Taking Issue, supra, at 256-265. 

22 Historical Preservation in California, 
supra at pages 11-18. 

23 See e.g. Village of Belle Terre v. Boraas, 
supra, Note 20. 

24 Goldblatt v. Town of Hempstead, 369 
U.S. 590 (1962). 

25 Mencken, “Mr. Justice Holmes” in The 
Vintage Mencken, at 194 (Vintage 1955). 

26 The Taking Issue, supra at pages 256- 
265. 

27 Bowen, supra at 87-122. 

28 See e.g. Costonis “Development Rights 
Transfer: An Exploratory Essay,” 83 Yale L. 
J. 75 (Nov. 1973). 


GUY NORMAN, OD.), 


INTERIOR AND 
ENVIRONMENTAL DESIGN PLANNERS 


BE ON TARGET EVERY TIME 


you order your corporate 
supplies from the most 
reliable source in Florida 

. .. just ask your fellow 
attorney who has had the 
experience of doing business 
with us. You will be more 
than pleased. 


FLORIDA CORPORATION SUPPLIES 
P.O. Box 2087 ® Hollywood, Florida 33022 


Phone (305) 922-6160 


2740 EAST OAKLAND PARK BLVD 
305/561-8440 
| 
LAL 


Here's everything you wanted to know 
about transactions and weren't afraid to 
ask. Only nobody had all the answers. And 
that meant a lot of lost time and constant 
headaches. That is, until now. 

Introducing Matthew Bender's South- 
east Transaction Guide. It's the Transaction 
Guide that works for you because it works 
like you do. Step-by-step. It tells you what 
to do, when to do it and how to do it 
because each chapter is organized along 
the time sequence of a particular transaction. 

First, the “Scope of Chapter” section 
gives you the broad overview of the 
transaction. 

The “Research Guide” includes appli- 
cable statutes, treatises, government 
regulations, even law review articles to 
give you a complete selection of source 
material. 

Then, for complete amplification and ex- 
planation of the underlying law, there's a 
a comprehensive “Legal Background” section. 

Following that, the “Preliminary Deter- 
minations” section advises you as to 
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which decisions must be made before 
proceeding any further with the transaction. 
And to help you get the information you 
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that must be taken subsequent to the 
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The “Drafting Guide” then gives you all 
the necessary elements that must be 
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transaction documents. 

And, of course, you get all the forms 
you need plus a complete guidance on 
their procedural aspects. 

You get all this in Bender's patented 
looseleaf binder. So your Transaction 


Guide 


There's only one step left. Send us the 
coupon for more information. 


BECAUSE THE ONLY THING GROWING FASTER 
THAN YOUR PRACTICE IS YOUR HEADACHE. 


Procedures” provides you with a 


never gets out of date. 


To: Michael Sher, Matthew Bender inc, . 
235 East 46th St., New York, NY. 100 
Please send further details about SOUTHEAST TRANSACTION GUIDE.” 
Address 


State Zip 


THE FLORIDA BAR JOURNAL 


i 
446 


Significant Florida Contributions to the Developing 
Labor Law 


By William E. Sizemore 


For the first 100 years of our 
nation’s existence and the first 50 
years of Florida’s statehood, laws 
governing the relationship between 
employers and employees 
remained essentially unaltered. 
Late in the 19th century changing 
social patterns and reactions to 
those changes brought on by the 
industrial revolution jolted this 
body of law from its slumber. That 
jarring has characterized the history 
of labor law’s development as it 
shifts from one side to another in a 
larger social contest between 
capital and labor. 

Florida has not been known as a 
leading state in the developing 
labor law for two reasons. First, for 
the period of our history during 
which labor policy was a matter of 
state control, Florida’s economy 
did not establish an arena in which 
industrial disputes were likely to 
arise for judicial resolution. 
Secondly, since 1935 with the 
passage of the Wagner Act and its 
amendments,' labor law has been 
developed on a federal rather than 
state level. 

This article will review Florida’s 


SIZEMORE 


This article was written by William E. 
Sizemore on behalf of the Labor Relations 
Law Committee, Peter W. Zinober, 
chairman. Sizemore received a B.A. degree 
from Florida State University and a J.D. 
degree from Stetson University College of 
Law. The views expressed in this article are 
those of the author and not necessarily of the 
Labor Relations Law Committee or The 
Florida Bar. 
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contributions to labor law first 
during that era when the state 
government was the dominant 
force. Next, several significant 
developments in the national labor 
policy which arose from disputes 
within our state’s borders will ‘be 
discussed. Finally, the article will 
deal with that portion of labor 
relations law that remains under the 
state’s control. 


Early Florida Law 


The Florida law surrounding the 
employment relationship must be 
separated into two categories. One 
category involves the resolution of 
controversy between an employer 
and an individual employee. Most 
Florida employees work under oral 
or written contracts which do not 
contain a _ definite period of 
duration. In 1901 a railroad 
employee named Willet worked 
under such a contract until his 
discharge, which he alleged was 
without cause. The Florida 
Supreme Court held that either the 
employee or the employer could 
terminate such an employment 
contract at will and affirmed 
dismissal of Mr. Willet’s complaint.? 
Since that time scores of cases have 
been decided which deal with 
attempted exceptions to the rule or 
efforts to have the courts alter the 
common law by requiring “cause” 
for termination. The Florida courts 
have held firm, however, and the 
1901 case remains the law.’ 

The second category governs the 
affairs between an employer and a 
group of his employees. It is this 
category of matters which 
embodies the labor movement and 
employer reactions to the 
movement. The courts of Florida 
had no occasion to explore this 
relationship until 1907 when an 
employer in Tampa sought to 
enjoin a strike and picketing by the 
Painter's Union which was 
supported by the remaining 


members of the Building Trades 
Council.4 By that decision the 
Supreme Court established that the 
Florida common ‘aw did not 
prohibit strikes by employees 
against their employer in order to 
further the interests of the group. In 
doing so, the court departed from 
the English common law, which 
held strikes to be an indictable 
conspiracy. This decision cleared 
the way for the growth of 
unionization in Florida. as_ it 
legitimized the use of a union’s 
ultimate economic weapon. The 
lower court had, however, enjoined 
the picketing which accompanied 
the strike. The defendant unions 
did not appeal, so the Supreme 
Court had no occasion to pass on 
the propriety of this union tactic. 
The court summarized its threshold 
opinion in the labor relations field 
by noting: “We regret that we are 
unable to throw much light upon 
this much-vexed live question of the 
hour.” 

As evidence of the limited extent 
of labor relations activity in Florida 
at the time, the court had no other 


LABOR LAW 


occasion to “throw light upon” the 
area until 1932 in a case involving a 
strike and picketing against a movie 
theater. The legality of peaceful 
picketing associated with a strike 
was the issue presented to the court 
as the lower court had refused to 
enjoin picketing and the employer 
appealed. The Supreme Court, ina 
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rambling opinion, affirmed the 
denial of the injunction and thereby 
established that picketing was not 
illegal per se as many jurisdictions 
had held at the time. 

These are the only two reported 
decisions of the Florida court prior 
to the passage of the Wagner Act. 
There was certainly no legislative 
assistance to trade unions at the 
time and the lack of such assistance 


to the labor movement has 
remained constant until the most 
recent past. A clear example of this 
reality is the use of an injunction in 
labor disputes which was approved 
in the only two reported decisions. 
In many jurisdictions legislative 
bodies had passed laws prohibiting 
the use of injunctions. Significantly, 
Congress passed the Norris- 
LaGuardia Act® in 1932 which 
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divested the Untied States District 
Courts of jurisdiction to enter 
injunctive orders in almost all 
management-labor confrontations. 
The absence, to this day, of a 
corresponding Florida law is good 
evidence of the stance Florida’s 
elected representatives have taken 
in areas where they have remained 
the primary source of regulation. 


Federal Preemption 


Whatever progress either party to 
labor relations matters were 
making in Florida legislative or 
judicial actions practically came to 
a halt after the United States 
Supreme Court upheld the 
constitutionality of the Wagner Act. 
That statute created the National 
Labor Relations Board as an 
independent federal agency to 
regulate affairs between 
management and labor. The 
statute, as did other “new deal” 
immediate attack as federal power 
to enact such a statute was 
grounded on the commerce clause 
of the United States Constitution. 
Previous judicial examination of the 
breadth of the commerce clause 
hardly supported extension of 
federal control found in the Wagner 
Act. The Supreme Court, however, 
upheld the constitutionality of the 
new law and signaled a new era not 
only in labor relations laws, but in 
the entire relationship between the 
states and the Federal Govern- 
ment.” 

Within a short time after the 
validity of federal regulations was 
established, the Supreme Court 
announced the first aspects of the 
preemption doctrine. This doctrine 
holds that the Congress, by 
enacting comprehensive regulation 
of the affairs between management 
and labor deprived the states of 
power to control such affairs. 
Florida’s principal contributions to 
the development of labor relations 
law come in this sometimes 
confused area of preemption. 

The first such contribution is 
found in the case of Hill v. Florida.’ 


In 1943 the Florida Legislature 
passed a statute requiring the agents 
of labor organizations to acquire 
state licenses and prohibited 
activities of the agents absence 
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licensure. The Florida Supreme 
Court upheld the statute and Hill 
presented his case to the United 
States Supreme Court arguing that 
the Florida legislation infringed 
upon rights established under 
federal law and was, therefore, 
invalid under the preemption 
doctrine. The Supreme Court 
accepted the argument and struck 
down Florida’s effort to regulate 
the qualifications of union agents 
doing business in Florida. 

The second contribution is 
undoubtedly one of the most 
important from the standpoint of all 
three participants in labor relations; 
management, the labor organiza- 
tion, and the individual employee. 
In one of the shifts in emphasis 
found in federal labor relations law, 
the Congress in 1947 passed Section 
14(b) of the Taft-Hartley Act.!° 
That section created a statutory 
exception to the preemption 
doctrine. In another section of the 
statute Congress had authorized 
agreements between management 
and labor which would require, as a 
condition of continued employ- 
ment, employees to join and pay 
dues to the union.!! By Section 
14(b) Congress withdrew that 
authorization for those contracts in 
any state where state law pro- 
hibited enforcement of this type of 
contract. 

The voters of Florida had 
approved an amendment to the 
Constitution of 1883 which 
declared that the right of Floridians 
to work could not be denied or 
abridged on account of 
membership or nonmembership in 
a labor organization.'? Providing 
such a measure in our Constitution 
was a unique event and emphasized 
Florida’s commitment to a “right- 
to-work” philosophy. That 
philosophy was maintained in the 
Constitution of 1968. 

While Section 14(b) and Florida’s 
constitutional amendment 
combined clearly to prohibit 
contracts requiring union 
membership, labor organizations 
sought a method to comply with the 
Constitution’s restriction, but to 
extend to nonmembers the 
obligation to pay for the union’s 
services to the bargaining unit. Such 
an arrangement is commonly 
referred to as an “agency shop.” 
Employees who were not union 
members brought suit in Florida 
courts to declare such an 
arrangement invalid. The Florida 
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Supreme Court held that the 
“agency shop” did violate Florida’s 
constitutional protection. The 
union presented the matter to the 
United States Supreme Court 
arguing that even if the agreement 
was invalid, Florida courts were 
preempted from deciding such 
matters. The court rejected the 
argument and left the states free to 
decide cases alleging the existence 
of contract provisions in the right- 
to-work area." 


These decisions from Florida 
have played a large role in defining 
the parameters of state activity in 
the federally regulated labor 
relations area. No doubt Florida 
controversies would have played a 
larger role in the formation of the 
law were our state's economic 
foundations different. Agriculture 
has long been a dominant factor in 
our economy, but federal labor 
relations statutes have never 
extended to agricultural workers." 
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Secondly, Florida’s economy has 
had tourism as a principal strength. 
While the statutes did not exempt 
the hotel and motel industry from 
coverage, for many years the 
federal regulatory agency 
“declined” to assert its potential 
jurisdiction over this industry. 
Thus, two of Florida’s largest 
employee groups did not come 
under direct federal regulation. 

While the agricultural exemption 
remains, a Florida hotel figured 
prominently in the reversal of 
administrative declination of 
jurisdiction over the industry. In a 
case involving a union organiza- 
tional attempt at the Floridan Hotel 
in Tampa, the NLRB announced 
that it would from that day assert 
jurisdiction over hotels thus 
opening that segment of industry in 
Florida to more orderly 
organizational efforts for the first 
time.!5 

As stated, the preemption 
doctrine and the type of economy 
existing in our state left a large 
number of employees without an 
effective administrative mechan- 
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ism to determine whether the 
employees desired to organize. 
There was for many years a Florida 
statute which referred to a right of 
employees to bargain collectively 
through representatives of their 
own choosing.'® However, to this 
day there remains no reported 
appellate opinion wherein a Florida 
court ordered a private employer to 
bargain with its employees. 


Public Employment Labor 
Relations 


An ever-growing segment of 
Florida’s work force is employed 
by state, county or local 
governments. As with other groups 
of workers, labor relations affairs of 
these employees has not come 
under federal regulation. An 
attempt to organize public 
employees involved the Water 
Department of the City of Miami, 
which brought the first reported 
decision in this area in 1946. 
Speaking for the Florida Supreme 
Court, Justice Sebring announced 
in the clearest terms that Florida 
public employees had no 
constitutional or statutory right to 
bargain collectively and that the 
city was not authorized to 
negotiate.!” 

The law remained unchanged 
until after the 1968 constitutional 
revision. In 1969 the Florida 
Supreme Court issued its opinion in 
Dade County Classroom Teachers’ 
Association v. Ryan."* In the public 
sector labor relations field this 
decision must rate as the most 
important and certainly the most 
controversial. The court held that 
with the exception of the right to 
strike, Florida’s public employees 
enjoyed the same rights as private 
sector employees. 

The Ryan decision plus 
increasing pressure from the fast 
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growing public sector labor 
movement culminated in the 1974 
passage by the Florida Legislature 
of the Public Employees Labor 
Relations Act.'® The act is 
comprehensive in scope and largely 
parallels the regulatory scheme 
found in the federal law with 
several important exceptions. As 
the law has been in effect only 19 
months, there are few judicial 
decisions interpreting its 
provisions. It is safe to predict, 
however, based on the act’s short 
history to date that the courts will 
find themselves thrust heavily into 
labor relations law for the first time. 


Conclusion 


Florida’s labor relations law history 
reflects the extent to which the 
labor movement has progressed in 
Florida. It was rare for the Florida 
courts to deal with such cases 
before federal regulation and the 
opportunity to do so after such 
regulation has been largely 
foreclosed. No doubt public sector 
labor relations law, so long settled 
before suddenly bursting on the 
scene, will provide a forum for 
greater future contributions by 
Florida law to the labor relations 
field, and perhaps radically alter 
the system of government to which 
most Floridians are accustomed. 
Finally, the social contest between 
agricultural employers and 
organizations seeking to represent 
workers in this industry will 
provide further statutory and 
judicial adventures into the field of 
labor relations law. a) 
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News and Notes 
Lawyers’ Title Guaranty Fund 


ABA/LTGF COMMITTEE .. . Fund Trustee J. 
Ernest Collins, Panama City, and President Paul B. 
Comstock attended a meeting of the Standing 
Committee on Lawyers’ Title Guaranty Funds of the 
American Bar Association in New Orleans on May 14 
and 15, 1976. Judge C. Clyde Atkins of Miami, a 
former trustee of the Fund, is chairman of the 
committee. At the meeting, plans were conceived to 
expand the program of providing information to 
interested members of the bar in states that do not 
now have funds and the activities of the National 
Conference of Bar-Related Title Insurers and of the 
National Attorneys’ Title Assurance Fund, Inc., 
were reviewed. Public demand for the pamphlet 
“Buying Your Home,” published under the aegis of 
the committee, has been so great that a reprint has 
been authorized. 


PROBATE SERVICE CENTER ... Representatives 
of Group F of the Probate and Trust Division of the 
ABA’s Section on Real Property, Probate & Trust 
Law met on May 12, 1976, at Fund headquarters in 
Orlando. The group headed by Fund member 
Harrison K. Chauncey, Jr., of Palm Beach is working 
on a joint project with The Florida Bar’s section to 
develop a probate service center which would offer 
probate support services to attorneys similar to the 
way the Fund does in the area of real property. The 
pilot project is planned for Florida with the Fund 
assisting with the computer services. Participants in 
the meeting from the Fund were G. Robert Arnold, 
senior vice president and chairman of The Florida 
Bar’s section, and Lewis G. Morrell, Jr., vice 
president-data processing. 


FUND MEMBER MEETING. Seven 
representatives of the fund and Lawyers’ Title 
Services, Inc., from the headquarters office 
participated in a dinner meeting for Fund members 
in Lake County on May 26, 1976. Fund and LTS, 
Inc., President Paul B. Comstock spoke on the 
recently authorized offering of $600,000 worth of 
additional stock in LTS, Inc., and the need for 
individual members of the Bar who have not made a 
substantial commitment to purchase shares. Charles 
E. Richardson, vice president-branch 
administration of LTS, Inc., reported on the 
progress of the building of plant records for a title 
information facility in Lake County. Also present 
was H. J. (Jack) Rayburn who will be the manager of 
that branch. Mr. Rayburn is participating in the 
building of the records at headquarters. 


TITLE NOTE BY A FUND ATTORNEY... 
Execution Against the Interest of a Contract 
Vendee 

A frequent problem concerns whether the holder 
of a judgment against a contract vendee can execute 
against the vendee’s interest in the real property. In 
the case of Tischler v. Robinson, 48 So, 45 (Fla. 
1909), the court denied plaintiff's action to eject the 
vendee after a levy and sale of the vendee’s interest 
to the plaintiffs under a judgment at law. The court 
stated that the vendee’s interest in the property was 
equitable in nature and could be reached only by 
proceedings in a court of equity. It was held that the 
Sheriff's deed to the plaintiffs was a nullity and 
vested no title in them. 

In accord was First Nat. Bank of Chipley v. Peel, 
145 So. 177 (Fla. 1932) and Macfarlane v. Dorsey, 38 
So. 512 (Fla. 1905), where it was stated that a 
beneficial interest in land held in trust was not 
subject to execution upon a judgment at law. Also in 
accord was George E. Sebring Co. v. O'Rourke, 134 
So. 556 (Fla. 1931), wherein the court held against a 
creditor's bill in equity to have certain mortgages of 
the debtor set aside. The court reasoned that should 
a judgment be entered in the pending suit against the 
debtor, a lien would attach to the debtor's “equity of 
redemption” in the mortgaged lands. The decision 
follows earlier precedent because the debtor had 
retained legal title. 

In Hoffman v. Semet, 316 So. 2d 649 (4th D.C.A. 
Fla. 1975), a judgment creditor successfully 
obtained execution against the “equity of 
redemption” of a contract vendee where the vendor 
had retained legal title. The court declared that an 
agreement for deed is the same as a purchase money 
mortgage, “subject to the same rules of foreclosure 
and to the same regulations, restraints, and forms as 
are prescribed in relation to mortgages.” The 
conclusion of the court does not seem to reconcile 
with the decision in Sawyer v. Marco Island 
Development Corporation, 301 So.2d 820 (2d 
D.C.A. Fla. 1974), cert. den., 312 So.2d 757. See also 
Huguley v. Hall, 157 So. 2d 417 (Fla. 1963). In the 


_ Sawyer case it was held that upon default of a 


contract vendee, the vendee’s interest could be 
extinguished merely by a suit to quiet title in the 
vendor. It does not appear that in Florida a 
mortgagee could similarly foreclose the mortgagor's 
interest in the property. The distinction appears to 
effect a difference in the nature and quality of the 
interest subject to execution, i.e., the “equity of 
redemption.” Therefore, the decision in the Sawyer 
case appears to be inconsistent with the rationale in 

the Hoffman case. 
By staff of Lawyers’ Title Guaranty Fund 
Advertisement 
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CALENDAR EVENTS 


July 16—CLE Course Creditors’ Rights, Thunderbird Motor Hotel, Jacksonville. 
July 17-14—Florida Bar Alaskan Discovery. 


July 27-28—Parts I, II & III Florida Bar Examination, Miami Beach Convention 
Center. 


August 4-6—Florida Public Defenders’ Summer Conference, Galt Ocean Mile 
Hotel, Ft. Lauderdale. 


August 4-8—Federation of Insurance Counsel Annual Convention, The Breakers, 
Palm Beach. 


August 5-12—Annual Meeting American Bar Association. Atlanta. 


July 25-August 1—Association of Trial Lawyers of America Annual Convention, 
Atlanta Hilton. 


September 9-10—General Meeting of Committees and Sections, The Florida Bar, 
Orlando Hyatt House 


September 16-18—Board of Governors Meeting, Host International Hotel, Tampa 
International Airport 


September 27-October 1—Southern Federal Tax Institute, Hyatt Regency, 
Atlanta, Georgia. 


October 5-7—3lst Annual Workmen’s Compensation Educational Conference, 
Deauville Hotel, Miami Beach. 


October 16—Dedication of The Florida Bar Center Addition, Tallahassee. 
October 17-November 1—Florida Bar Far East Adventure 


October 21-23—Institute on Condominium and Cluster Housing, University of 
Miami Law Center, Americana Hotel, Bal Harbour. 


October 26—Parts I & II Florida Bar Examination, Jacksonville Civic Auditorium. 
October 29—Florida Bar Media-Law Conference, Miami. 
November 11-13—Board of Governors Meeting, Tallahassee 


1977 

January 13-15—Board of Governors Meeting, Ponce de Leon Lodge, St. Augustine. 
February 9-1I5—ABA Midyear Meeting, Seattle. 

March 17-19—Board of Governors Meeting, Langford Hotel, Winter Park. 


June 15-18—Florida Bar Convention, Innisbrook Hotel and Golf Club, 
Tarpon Springs. 
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PEACE MINDAND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which arises therefrom. Lacking this, one of the basic elements of 


satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to their clients, and caused these same clients to desire 


it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by relying upon his Realtor and his attorney to handle 
the details of such transactions, and instructing them to obtain for him a land title insurance policy as the final protection of his ownership. 


Title & Trust Company of Florida Agencies 


Alachua County 
ALACHUA COUNTY ABSTRACT CO. 
Gainesville, Florida 
Bay County 
BAY COUNTY LAND & ABSTRACT 
CO., INC. 
Panama City, Florida 


Bradford County 


BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 


Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Merritt Island, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE 
co. 
Fort Lauderdale, Florida 
POMPANO BEACH BRANCH 
HOLLYWOOD BRANCH 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida 
Clay County 
GREEN COVE SPRINGS ABSTRACT 
& TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 


SECURITY TITLE & ABSTRACT, INC. 


Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABSTRACT CO. 
Miami, Florida 


DADE-BROWARD TITLE CO. 
Miami, Florida 
FLORIDA-SOUTHEAST TITLE 

INSURANCE AGENCY 
Miami, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Escambia County 
PENSACOLA TITLE CO. 
Pensacola, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Myers, Florida 
HENDRY COUNTY TITLE & AB- 
STRACT CO. 
Labelle, Florida 


Hillsborough County 
ABSTRACT & TITLE CO. OF 
HILLSBOROUGH CO., INC. 
Tampa, Florida 


Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
WEST FLORIDA TITLE CO., INC. 
Milton, Florida 
FT. WALTON BEACH BRANCH 


Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jefferson County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Flonda 


Leon County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Levy County 
LEVY ABSTRACT & TITLE CO. 
Bronson, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 
Cape Coral Branch 
CAPE CORAL TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
SMITH ABSTRACT & TITLE CO. 
Madison, Florida 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 
FLORIDA ABSTRACT & TITLE INS. 
co 


Stuart, Florida 


Nassau County 
FLORIDA ABSTRACT & TITLE INS. 
co. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON ABSTRACT & TITLE 
INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE & ABSTRACT, INC. 
Ft. Walton Beach, Florida 

WEST FLORIDA TITLE CO. 

Milton, Florida 


FT. WALTON BEACH BRANCH 


Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 


Paim Beach County 
PALM BEACH ABSTRACT & TITLE 


co. 
West Paim Beach, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 


WEST PASCO TITLE & ABSTRACT 
co. 
New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 
COMMERCIAL ABSTRACT & TITLE 
St. Petersburg, Florida 


Polk County 
POLK COUNTY ABSTRACT CO. 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 


Santa Rosa County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


St. Johns County 
ST. JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 


Virgin islands 
FIRST TITLE, TRUST & ABSTRACT 
co. 

St. Croix, U.S. Virgin Islands 


Volusia County 
HALIFAX TITLE CO. 
Daytona Beach, Florida 


Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Walton County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
. .. $0 your research problem doesn’t 
remain “‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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